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Published monthly and containing the latest decisions affect- 
ing the Jurisdiction and practice of Justices of the Peace, Magis- 
trates and Aldermen, as also those matters concerning which 
they may from time to time be consulted, together with the 
decisions of the several Courts of the State of Pennsylvania, 
affecting state, county .township and borough officials, in their 
official capacity. 



Rev. Abijah Alexander v. Pittsburgh 
Railways Company 

Plaintiff boarded a street car belonging to defendant company, 
paid his fare and demanded a transfer to another point in the city 
where other cars of the defendant company crossed the line upon 
which he was riding, which transfer was refused; thereupon he got 
upon the car to which he desired a transfer and demanded to be car- 
ried without any further payment of fare, upon which the conductor 
threatened to eject him from the car, whereupon, under protest, he 
paid a second fare of five cents. 

Held, in a suit to recover for excessive charge, that the ordinance 
under which said suit was instituted, was invalid, and that the Justice 
was without jurisdiction, and that there was no implied contract upon 
which to found the suit. 

CITY ORDINANCES STREET RAILWAY COMPANY EXCES- 
SIVE CAR FARE ^JURISDICTION OF MAGISTRATE 

**COMMON LAW RIGHT." 

No. 594, October Term, 1910, CP. Xo. 2, of Allegheny 
County. 

Sur Petition for Re-argument, and Re-argument had 
Accordingly. 

Andrew G. Smith, Attorney for Plaintiff. 



Digitized by 



Google 



2 JUSTICES LAW REPORTER 

Rev. Abijah Alexander v. Pittsburgh Railways Company. 
Reed, Smith, Shaw & Beal, Attorneys, for Defendant. 
Opinion by Shafer, J. 

OPINION. 

The proceeding is a certorari to a Justice of the 
Peace bringing up the record in an action of assump- 
sit in which the defendant in error was plaintiff. The 
record does not undertake to state for what the plaintiff's 
claim is, except by setting out his evidence at some length, 
but from his evidence it appears that he got upon a street 
car belonging to defendant company, paid his fare and de- 
manded a transfer to another point in the city where 
other cars of the defendant company crossed the line 
(ipon which he was riding, which transfer was refused; 
that thereupon he got upon the car to which he desired 
a transfer and demanded to be carried without any fur- 
ther payment of fare, upon which the conductor threat- 
ened to eject him from the car, whereupon, under pro- 
test, he paid a second fare- of five cents, and he alleges 
that the whole distance he wished to travel on both lines 
was not over four miles, and does not ordinarily take 
more than one-half an hour; whereupon the Alderman 
undertakes to find that the charge was excessive, and 
also a breach of the contract entered into, when the plain- 
tiff first got into the car, to carry him a reasonable dis- 
tance for five cents, and entered judgment for the plain- 
tiff for five cents. 

The plaintiff offered in evidence a certain ordinance 
of the City of Pittsburg requiring transfers of this kind to 
be made. When this case was originally argued it was 
with other cases in which the validity of this ordinance 
was in question, and the case was then disposed of by an 
opinion referring to the disposition of the other cases, in 
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which the ordinance was held invalid, and the judgment 
was reversed. Counsel for defendant in error, thereupon 
filed a petition for a rehearing, in which he sets out that 
he does not, and did not originally, found any part of his 
claim upon the ordinance in question, but relied upon his 
"common law right," and that the Court had not com- 
mented upon the jurisdiction of the Magistrate, coupling 
with this an attack upon the impartiality of the Judge who 
delivered the opinion so unseemly and so silly as to be 
at first sight surprising. When we come, however, to 
consider the nature of the **common law right" which 
plaintiff's counsel says is the foundation of his case, our 
surprise is lessened and the mental attitude, we might call 
it, of counsel is apparent. This "common law right," as 
we understand it, consists in the right of every man who 
rides in the street cars, who thinks he has not been carried 
far enough for his money, to recover it back before any 
alderman who thinks the same way, the Alderman being 
guided in his determination of how far the plaintiff ought 
to ride for five cents by the light of nature only. In fact 
if the ordinance offered in evidence be left out of con- 
sideration, as defendant in error requests, his claim is so 
cheerfully absurd that it would be as difficult to discuss 
it as it is unnecessary. 

It is true that the opinion filed herein did not discuss 
the jurisdiction of the magistrate, which plaintiff's counsel 
contends is founded upon an implied contract. It is not 
sufficient to give jurisdiction to a Magistrate, merely to 
pretend the existence of some implied contract to pay the 
money demanded by the plaintiff. In the present case 
the record discloses that there was no implied contract, 
and the assertion of it cannot give jurisdiction. 

The order reversing the judgment is therefore con- 
firmed. 
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L Albert Gray v. Springhouse and Hilltown 
Turnpike Company 

Proceedings were brought before a justice of the peace under the 
Act of January i6, 1813, P. L. 19, which resulted in a finding that a 
certain turnpike road was not in good repair and that the collection 
of tolls at the gate should cease until repairs were made. The Turn- 
pike Company took out a certiorari and the proceedings before the 
justice were set aside. The person making the original application 
took a rule to show cause why he should not be relieved from the 
payment oT costs. The Court, in discharging the rule, held that the 
petitioner was not in need of any relief, the Act of 1813 having made 
no provisions for costs. 

Costs are the creature of Statute. Unless the Turnpike Com- 
pany can produce some statute giving it a right to the costs claimed, 
it must pay its own witnesses. 

Primarily officers' fees are payable by the party at whose instance 
the services were rendered, and apart from any statutory right in him 
to recover them from some one else, there is no such right. 

SPECIAL ACT OF JAN. 16, 1813, P.L. I9 TURNPIKE ROADS — 

CERTIORARI COSTS OFFICERS* FEES. 

No. 43, December Term, C.P. of Montgomery County. 

Proceedings under Charter of Incorporation for Neglect 
to Keep the Turnpike Road in Repair. 

Exceptions to the Taxation of Costs. 

T. Lane Bean, Attorney for Plaintiff. 

J. P. Hale Jenkins, Attorney for Defendant. 

Opinion by Aaron S. Swartz, P.J., May 15, 191 1. 

OPINION. 

L. Albert Gray made application to Justice of the 
Peace, Charles H. Miller, for the appointment of three 
disinterested persons to inquire whether the defendant 
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turnpike is "in good and perfect order and repair." The 
application of the complainant was made under the Fif- 
teenth section of the Act of January i6, 1813, P. L. 19. 
This was a special act incorporating the said turnpike 
road. 

The proceedings before the justice resulted in a 
finding that the road was not in good repair and that the 
collection of tolls at the gates should cease, until the re- 
pairs were made. 

A certificate of the inquest wa? ser\^ed upon the gate- 
keeper. 

The Turnpike Company took out a certiorari and the 
proceedings were set aside by the court, because they 
were found to be irregular and defective. There was no 
final judgment, other than the order "proceedings set 
aside." 

The prothonotary taxed the costs at $34.21. 
The complainant, L. Albert Gray, took a rule to show 
cause why he should not be relieved from the payment of 
the costs, as taxed. He claims that he learned that the 
proceedings before the inquest were erroneous and in- 
formed the justice, when he met him on the public high- 
way, that no further steps should be taken unless he so 
directed. 

Part of the costs is made up of witness fees for the 
persons who attended the inquisition, on behalf of the 
turnpike company, ^his claim is taxed by the prothono- 
tary at $8.10. The balance of the costs is due the officers 
for services rendered. 

We do not see that the petitioner, L. Albert Gray, is 
in need, at this time, of any relief. No judgment for 
costs was entered against him. The proceedings were 
reversed, but this order does not impose the costs on him. 
Hartman vs. Bechtel, i Woodward 140. Even if this is a 
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civil proceeding, within the meaning of the Act of May 
II, 1901, P. L. 164, the fact remains, that we did not enter 
judgment against L. Albert Gray. 

Again, the Act of 181 3 makes no provision for costs. 
Section Fifteen defines the procedure but makes no refer- 
ence to costs. 

If the case were to end in a suit for the penalty which 
is imposed where the repairs are not made, after the find- 
ing of the inquest, no doubt costs would follow, because 
the fine is to be collected in the same manner as fines for 
misdemeanors are 'recovered. 

Costs are the creature of the statute; unless the turn- 
pike company can produce some statute giving it a right 
to the costs here claimed, it must pay its own witnesses. 
Hoover vs. Union School District, 4 P. C. C. R. 520; 
Bressler's Petition, 6 Dist Rep. 656. 

Primarily the officers' fees are payable by the party 
at whose instance the services were rendered, and apart 
from any statutory right in him to recover them from 
some one else, there is no such right. 

Mr. Gray started the proceedings, which made it 
necessary that the officers should render certain services. 
His method of ending the case was not well chosen. The 
company was compelled to carry on the case or forgo its 
tolls. 

The sum in controversy is small, and while the mat- 
ter, under our view of the case, is not now properly before 
us, we see no good reasons why Mr. Gray should not pay 
the costs of the officers, $26.11, and the turnpike com- 
pany pay its witnesses, the $8.10. We offer the sugges- 
tion for the consideration of the parties. 

And now. May 15th, 191 1, the rule is discharged. 
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Geo. Playez v. Earl Kimmel 

The Constable's return, failing to show that the summons was 
served by handing the attested copy at defendant's place of residence 
as required by Clause C of Section i, of the Act of July 9, 1901, P. L. 
614, is defective. 

ATTACHMENT OF WAGES FOR BOARD SERVICE OF SUM- 
MONS RETURN OF CONSTABLE. 

No. 2.^2, December Term, 191 o, C.P. of Somerset County. 

Certiorari. 

Hay & Hay, Attorneys for Plaintiff. 

N. T. Boose, Attorney for Defendant. 

Opinion by Francis J. Kooser, P. J., May i, 191 1. 

OPINION. 

The justice entitles this: "Civil Suit — Attachment of 
wages for board. Act of 1876-1905." The Act of 8th 
May, 1876, P.L. 139, authorizes attachment of wages for 
boarding, but only after judgment first procured, while 
the Act of loth April, 1905, which is a re-enactment and 
amendment of the Act of 1876 provides that a suit to 
recover for a boarding bill with attachment for wages 
may be commenced by attachment. 

The writ issued in this case, which was as follows: 

"Somerset County, ss: 

"The Commonw-ealth of Pennsylvania to C. H* 
Fyock, Constable: 

"You are commanded to summon Earl Kimmel 
to answer George Playez, in a plea of at- 
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tachment of wages for board not above three hundred 
dollars " 

The return of the Constable was as follows: 
"(c) Served by handing a true and attested copy to 
an adult member of the family with which defendant re- 
sides, his mother, Mrs. David Kimmel, Nov. lo, 1910. 

"C. H. Fyock, 
"(Sworn to.) Constable," 

however, is an anomalous one. It is not in any recog- 
nized form of attachment, nor does it direct attachment of 
anything in any amount, known or believed to be in the 
hands of any one. The Writ served upon "Lawrence Ber- 
key, Chief Qerk, etc.", is not among the papers handed 
us, but we assume it is a duplicate of the one served in the 
manner stated, upon the defendant, and attached to the 
copy of record. Under this process the action cannot be 
considered as having been commenced by attachment 
under the Act of 1905. 

Whether the Act of 1905 is in conflict with Art. Ill, 
Sec. 7, of the Constitution of Pennsylvania, is therefore 
not a question for our consideration, though in passing 
we call counsels' attention to two conflicting opinions on 
this question, published since their briefs were made, to 
be found in District Reports of i8th April, 191 1. — Rail- 
way Co. v. McMillan, 20 D.R., 327, (Shafer, Judge), and 
Nowak V. Filerty, Id., 328, (Stewart, Judge), adding that 
the view taken by Judge Shafer impresses us as the cor- 
rect one. 

In the attempt to combine a summons and a writ of 
attachment, in the one paper, we think the Justice has 
ifailed to produce either. It is not a summons for an 
action by a boarding-house keeper for the recovery of 
judgment for a bill for boarding, but recites that defend- 
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ant is summoned to answer George Playez, "in a plea of 
attachment of wages for board." If it were in proper 
form for the commencement of a suit for recovery of judg- 
ment for an unpaid boarding bill we think we could have 
regarded it as a sufficient process under the Act of 1876, 
and have ignored the apparent effort to make it an attach- 
ment under the Act of 1905, but, as we have said, it seems 
to be neither. That the process upon which the suit is 
begun should be a combination of the summons and the 
attachment is suggested as the proper method by Hess 
& Valentine, in "Practice in Subordinate Courts," pg. 
65, but each feature must be set out definitely. 

Besides failing as an attachment and as a summons 
tlie service of the wTit is defective, in this that the Con- 
stable's return fails to show that it was served by hand- 
ing the attested copy at his (defendant's) place of resi- 
dence as required by Clause C, of Sec. i, of the Act of 9th 
July, 1901, P.L. 614, under which the return is made. The 
Constable was evidently misled to this omission by the 
printed form used, which, as to returns under said Clause 
C, is defective. 

And now, May ist, 191 1, such of the exceptions as 
challenge the form of the writ and its service are sustained, 
and the judgment reversed. 

Reported by Ruppel & Uhl, Somerset, Pa. 
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In a suggestion for a writ of quo warranto, it is only necessary 
to consider whether qt not it contains sufficient averment of alleged 
fact to call upon the Respondent to make answer to meet the re- 
quirements of the Act of May 28, 1507, Sec. i, P. L. 262. 

The District Attorney ,who is the public prosecutor, and the 
agent for the Attorney General, signs the suggestion for writ of quo 
warranto, and no oath as to the truth of the facts set forth in the 
Petition, or the belief in their truth, other than that oflficial's oath of 
office, is required. When the writ of quo warranto is asked for by 
the Attorney General, no bond is required for costs, as the matter 
then becomes one of public concern. 

That **The suggestion filed does not contain an averment that 
any of the so called contracts referred to therein was entered into 
with the knowledge and consent of the defendant" is immaterial 
where the averment is that as a member of the Finance Committee of 
the Council, a member of that Committee voted to pay the bills con- 
tracted by the Council, formally or informally, orally or in writing, 
with the person, partnership or corporation of which he was an 
agent or employe, or in any way interested in any contract for the 
sale or furnishing of any supplies or materials to be furnished to or 
for the use of, or any work to be done for such Borough. 

QUO WARRANTO DISTRICT ATTORNEY ATTORNEY GEN- 
ERAL DEMURRER TOWN COUNCILMEN FURNISH- 
ING SUPPLIES BY INTERESTED PUBLIC OFFICERS. 

No. 273, February Term, 191 1, C.P. of Washington Co. 
Motion to Quash Suggestion for Writ of Quo Warranto. 
Mcllvaine & Clark, Attorneys for Commonwealth. 
Andrew M. Linn, Attorney for Defendant. 
Opinion by Taylor, J., April 10, 191 1. 

OPINION. 

On February 10, 191 1, the Commonwealth of Penn- 
sylvania ex relatione C. L. V. Acheson, District Attorney 
for Washington County, presented to this Court a sug- 
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gestion for a Writ of Quo Warranto, which was allowed, 
as prayed for, returnable February the 27th, 191 1, calling 
on Benjamin F. Mevay, Jr., the respondent named in said 
writ, to appear before said court on a day certain to show 
by what warrant he claims to have and to use and exer- 
cise the said office of a councilman, in the borough of 
Washington, with its certain rights and powers, averring 
in said suggestion for said writ the matters and things 
following, to- wit: 

"And now, the loth day of February, A. D. one 
thousand nine hundred and eleven, comes C. L. V. Ache- 
son, the District Attorney for the county of Washington, 
and gives the Court to understand and be informed that 
Benjamin F. Mevay, Jr., was elected to the office of coun- 
cil for the Fourth Ward of the borough of Washington, 
in the county of Washington, State of Pennsylvania, on 
the third Tuesday of February, A. D. 1909, and accepted 
the said office, was duly qualified, entered upon the duties 
of the said office, on the first Monday of March, A. D. 
1909, and has since continuously held the said office and 
performed the duties thereof. 

**That at the time of his said election and at all times 
since, the said Benjamin F. Mevay, Jr., was and has been 
an agent and employe of The A. B. Caldwell Company, a 
partnership engaged in the business of selling and furnish- 
ing, inter alia, clothing (including gum coats) and wall 
paper and window shades. 

"That in the oragnization of the council of the said 
borough for the year beginning on the first Monday of 
March, 1909, the said Benjamin F. Mevay, Jr., was made 
a member of what is known as the finance committee, the 
duty of the said committee being to pass upon all bills 
for materials furnished to the said borough and to 
approve or disapprove of the same for payment. That in 
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the month of March or April, 1909, while the said Benja- 
min F. Mevay, Jr., was an agent and employe of the said 
The A. B. Caldwell Company and a member of the said 
council and of the said committee, as aforesaid, the said 
The A. B. Caldwell Company sold and furnished to the 
said borough through one P. Wagner, being then and 
there the agent and employe of the said borough, for use 
of the said borough and which was used by said borough, a 
quantity of wall paper, to-wit: wall paper to be used, and 
which was used, in papering the walls of the rooms occu- 
pied by the police and fire departments of the said bor- 
ough. That the bill for the said wall paper was duly pre- 
sented before the said finance committee and by the said 
committee, including the said Benjamin F. Mevay, Jr., 
was duly approved for payment and was actually paid out 
of the funds of the said borough. 

*'That in the month of December, 1909, or January, 
19 10, the said The A. B. Caldwell Company, sold and 
furnished to the said borough, through one P. Curran, 
then and there being the agent and fire chief of the said 
borough, six gum coats for the use of the firemen of the 
said borough, at the price of $3.50 each, or $21.00 in ail- 
That at the time the said coats were so sold and fur- 
nished, the said Benjamin F. Mevay, Jr., was still the 
agent and employe of the said The A. B. Caldwell Com- 
pany and a member of the said council and the said com- 
mittee thereof as aforesaid. That as a member of the 
said finance committee, he united with other members 
of the said committee in approving for payment the bill 
of the said company for the said coats, and the same was 
actually paid out of the funds of said borough. 

"That in the fall of 1909, to-wit: in the month of 
October, 1909, the said The A. B. Caldwell Company, 
sold and furnished to the said borough, through one W. 
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J. Dulaney, then and there being the agent and chief 
of poHce of the said borough, four window shades for 
use and which were, in fact, used in the police headquar- 
ters of the said borough, at the price of $1.25 each, or 
$5.00 in all. That at the time the said window shades 
were so sold and furnished, the said Benjamin F. Mevay, 
Jr., was still the agent and employe of the said The A. B. 
Caldwell Company and a member of the said council 
and the said committee thereof, as aforesaid. That as a 
member of the said finance committee he united with 
other members of the said committee in approving for 
payment the bill of the said company for the said window 
shades, and the same was actually paid out of the funds 
of the said borough. 

"That by a certain Act of Assembly, approved May 
28, A.D. 1907, Section i, P.L. 262, it is enacted that 'it 
shall not be lawful for any burgess or member of council 
of any borough, or any officer, agent, or employe thereof, 
to be in any way interested, either directly or indirectly, 
in any contract for the sale or furnishing of any supplies 
or materials to be furnished to or for the use of such bor- 
ough or to receive any reward or gratuity from any per- 
son interested in such contract or sale: nor shall any such 
burgess, member of council, officer, agent or employe of 
any borough be a member of any partnership or a stock- 
holder or officer of any corporation, or an agent or 
employe of any individual, partnership, or corporation, in 
any way interested in any contract for the sale or fur- 
nishing of any supplies or materials to be furnished to 
or for the use of, or any work to be done for, such bor- 
ough; and any person violating these provisions, or any 
of them, shall forfeit his office or appointment in such 
borough, and also shall be guilty of a misdemeanor, and 
upon conviction thereof be sentenced to pay a fine not 
exceeding five hundred dollars.' 
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"And the said Benjamin F. Mevay, Jr., since the 
date aforesaid, has exercised, and still does exercise, the 
office, rights and powers of a member of the council of 
the borough of Washington, without any lawful warrant 
or authority. 

"Wherefore, the said District Attorney suggests 
that the Court award a Writ directed to the sheriff of 
Washington county commanding him to summon the 
said Benjamin F. Mevay, Jr., so that he be and appear 
before the said Court on a day certain, to show by what 
warrant he claims to have, use and exercise the said office, 
rights and powers aforesaid." 

This suggestion for the said Writ is signed by the 
District Attorney for Washington county, as provided by 
law, when such officer is acting in matters official through 
the Attorney General of the Commonwealth. In addi- 
tion thereto it is signed and sworn to before a notary 
public by one W. L. Guthrie. 

Before the return day of said petition and sugges- 
tion, the said Benjamin F. Mevay, Jr., named as respond- 
ent therein, through his counsel, on the 14th of Febru- 
ary, 191 1, filed a motion to quash said suggestion for 
Writ of Quo Warranto for the following reasons: 

"i. The suggestion filed does not contain an aver- 
ment that any of the so-called contracts referred to there- 
in was entered into with the knowledge or consent of the 
defendant. 

"2. The suggestion does not state whether such 
contracts were oral or in writing, nor in what manner or 
under what authority the borough of Washington con- 
tracted. 

"3. The allegations, as stated in the suggestion, 
indicate the truth to be that each of the sales therein 
referred to was made to an employe of said borough 
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without any authority given him by said borough and that 
the defendant's first knowledge of the transaction was 
conveyed to him when it became his duty, as a member 
of the Finance Committee of the Borough Council, to 
order payment of a bill, payment of which had been pre- 
viously assumed by the regularly constituted authorities 
of said borough. 

"4. The affidavit attached to said suggestion is not 
made by an inhabitant of said borough. 

"5. Said affidavit does not aver any knowledge on 
the part of the affiant, of the truth of the allegations of 
the suggestions. 

"6. If said affiant, W. L. Guthrie,' is the relator, as 
appears from the suggestions filed, the Writ was impro- 
vidently issued because no bond to secure payment of 
costs was filed by said relator. 

"7. Said applicant being a non-resident of said 
borough, and having no interest in the subject matter, the 
question submitted to the Court becomes a mere acade- 
mic question in which no inhabitant or property owner of 
said borough indicates any concern. 

"8. No inhabitant or property owner having moved, 
it cannot be assumed that the application is made by one 
actuated by public spirit, and it is plain that the only 
result to be achieved by further proceedings on said appli- 
cation will be to create a disturbance of the local peace." 

In disposing of this suggestion for the Writ which 
was allowed in this case, as prayed for and made return- 
able to February the 27th, 191 1, we are only to consider 
it in the light of whether or not it contains sufficient aver- 
ment of alleged fact to call upon the respondent to make 
answer as would meet the requirements of that certain 
Act of Assembly, approved May 28, A.D. 1907, Sec. i, 
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P.L. 262, which we quote supra, and whether the Writ 
prayed for at the suggestion of the District Attorney is 
in proper form to relieve against the objections on that 
part found by the motion to quash. These are the only 
matters to be considered by the Court at this time. In 
such a proceeding when the District Attorney, who is 
the public prosecutor and the agent for the Attorney Gen- 
eral, signs the suggestion, the same would not require 
an oath as to the truth of the facts set forth in the peti- 
tion, or the belief in their truth other than that official's 
oath of office. In the present case of the suggestion for 
this Writ the District Attorney not only asked for the 
Writ in the name of the Commonwealth, but signs his 
name thereto, which, under his official oath, would re- 
quire nothing further, but in the writ asked for that officer 
has had a citizen of the county also sign and make affidavit 
to his belief in the truth of the facts therein contained. 

When such Writ is asked for by the Attorney Gen- 
eral no bond is required for costs, as the matter then be- 
comes one of public concern, namely, the doing of some- 
thing by one acting for the public in an official capacity 
that may be prohibited by law, when the matter com- 
plained of becomes more than a mere academic question 
and is made, under the Act, one of public concern. 

In answer to the first reason to quash, that, "The sug- 
gestion filed does not contain an averment that any one of 
the so-called contracts referred to therein was entered into 
with the knowledge or consent of the defendant," is imma- 
terial, where the averment is that as a member of the 
Finance Committee of the council, a member of that com- 
mittee voted to pay the bills contracted by the council, 
formally or informally, orally or in writing, with 
the person, partnership or corporation of which he was an 
agent or employe, or in any way interested in any con- 
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tract for the sale or furnishing of any supplies or materials 
to be furnished to or for the use of, or any work to be 
done for such borough. 

Commonwealth v. Shrontz, decided in this Court, re- 
ported in 52 Pittsburg Legal Journal, 317, was a case 
instituted to remove a member of the borough council. 
A rule was obtained upon the District Attorney for the 
purpose of having him disclose the name of his informant. 
We held that the District Attorney issues the writ on his 
official responsibility and need not disclose the name of 
his informant, nor will the Court require him to do so. A 
motion to quash must be for some defect in the suggestion 
itself and not for any matter outside of it. 

We must confine ourselves entirely to the suggestion 
and what it discloses, and if the suggestion would be suf- 
ficient on demurrer the writ will not be quashed. 

Com., ex rel. v. Dillon, 81 * Pa., 41. 

This motion to quash in form and effect is in fact 
a demurrer; and it is apparent that the defendant, instead 
of calling it a demurrer, labels it a motion to quash for the 
purpose of trying to have the Court overhaul the discre- 
tion exercised by the District Attorney when he investi- 
gated the matter and found there was sufficient gro^.nds 
for allowing his name to be used as the relator. 

Upon the face of the suggestion, both in form and 
in matter, there is sufficient alleged to call upon the de- 
fendant for answer to the Writ awarded by the Court di- 
rected to the sheriff of Washington county, asked for at 
the instance of the representatives of the Attorney Gen- 
eral, commanding the sheriff to summon the said defend- 
ant so that he be and appear before the said Court on a 
day certain, to show by what warrant he claims to have, 
use and exercise the said office, rights and powers of coun- 
cilman, as aforesaid. 
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The practice and proceedings under this Act are not 
without precedent or authority. 

Com. ex rel. v. Collins, 22 York L. R., 155. 
Com. V. Witman, 217 Pa., 411. 
And now, April the loth, 191 1, the motion to quash 
the suggestion for the Writ of Quo Warranto came on to 
be heard and was argued by counsel on the motion to 
quash, whereupon, upon due consideration, the motion to 
quash is overruled and dismissed. 
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Where the amount of set-off or demand of a defendant in a suit 
amounts to more than $100, he is entitled to sue either before a 
justice or in the common pleas. He has the right of choice. To say- 
that he must use his set-off before the justice in which his opponent 
first sues, would deny him the right of suing in the court of his 
choice. 

The Act of 20th March, 1810, P. L. 208 Section 7, relates solely 
to the right of set-off. It does not relate to the right of defence or 
the duty so to do. Where the controversy in both cases is the same, 
it is the duty of defendant in the first suit to defend, not to set off any- 
mutual accounts, etc. Where a matter has been judiciously deter- 
mined, it shall not again be made the subject of controversy, and 
that which was legally determinable in the first proceeding bars an- 
other and a different proceeding either in the same or different 
tribunal. 

JURISDICTION, J. P. SET-OFF DEFENCE SUB- 
SEQUENT SUIT. 

No. 346, September Term, 191 o, C.P. of Clearfield Co. 

Sur Motion and Rule for Judgment Non Obstante Vere* 
dicto. 

L. E. Boyer, A. L. Cole and Bell & Hartswick, Attor- 
neys for Plaintiff. 

Pentz & Calkins, Attorneys for Defendant. 

Opinion by Allison O. Smith, P. J., April 10, 191 1. 

OPINION. 

The following facts appear from the testimony and 
papers offered in this case: 

First. The plaintiff in this case, Tony Stella, 
claimed of the defendant the rental value of a bake oven 
for one year, based on a verbal contract made in 1906, by 
which he, Stella, was to build a bake oven and that De- 
Phillipi was to become tenant thereof for a period of 
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years. DePhillipi agreed to pay $100.00 as advanced 
money to help plaintiff build said bake oven and he, in 
fact, paid said $100.00 over to the plaintiff. Thus far there 
was no controversy. The controversy between the par- 
ties arose over other parts of the contract, and particularly 
the price per month, plaintiff alleging that the defendant's 
contract was to pay at the rate of $14.00 per month for 
two years and the third year $15.00 per month, and that 
the amount of rental in the third year was to be credited 
on the $100.00 advanced. DePhillipi, on the other hand, 
alleged that the bargain was for $10.00 per month for the 
first two years and $12.00 per month for the following 
year, the latter to be credited on the $100.00 advanced. 
Defendant advanced the $100.00 and plaintiff built the 
oven, but defendant never went into possession thereof, 
and it remained idle for the period of twelve months. 
Plaintiff claims the right to collect from defendant the 
rental value for said one year during which the bake oven 
remained idle, while defendant claims that after plaintiff 
had the $100.00 in his possession he raised the rental 
value first to $12.00 per month, then to $14.00 and finally 
to $15.00 per month, and that it was because of this raise 
in rental value and the refusal of plaintiff to enter into a 
contract in writing^ which caused him to abandon the bak- 
ery and secure another place. 

Second. The defendant, DePhillipi, sued plaintiff in 
February, 1910, before a Justice of the Peace at DuBois 
for the said $100.00 had and received by the defendant, 
together also with $30.00 for railroad ties owned by plain- 
tiff and received by the defendant and interest on both 
of said items, and obtained judgment before said justice 
for $156.90 as of February 26th, 19 10. The transcript of 
said case shows that the defendant did not appear, but 
that L. E. Boyer, his attorney, did appear, and later Stella, 
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defendant in that suit, entered an appeal and gave bail, 
but did not perfect his appeal by entering the same to the 
first Monday of May thereafter, being the first day of the 
next term of the Court of Common Pleas of Clearfield 
County. 

Third. At the trial of the case defendant, by his 
attorney, raised two questions of law. First, that the suit 
of Joseph DePhillipi against Tony Stella, brought on the 
19th of February, 19 lo, before a justice of the peace, was 
prior in time to the suit of Stella against DePhillipi before 
another justice, and that, under the Act of Assembly in 
such cases made and provided, Stella was obliged to set 
off his claim against the claim of DePhillipi in the first 
suit, failing to do which he is barred by the Act of 181 o. 

The first section of the Act of 20th March, 1810, P. 
L. 208, gives jurisdiction to justices of the peace to the 
amount of $100.00, and the seventh section of the same 
Act provides that "a defendant who shall neglect or refuse 
to set off his demand, whether founded upon bond, note, 
penal or single bill, writing obligatory, book account or 
damages of assumption against a plaintiff, which shall 
not exceed the sum of one hundred dollars before a jus- 
tice of the peace,. shall be and is hereby forever barred 
from recovering against the party plaintiff by any after 
suit." The Act of 7th July, 1879, P.L. 194, confers "con- 
current jurisdiction with the Courts of Common Pleas of 
all actions arising from contracts, either express or im- 
plied," upon justices of the peace "wherein the sum de- 
manded does not exceed three hundred dollars." Defend- 
ant's counsel, therefore, contend that because of this en- 
larged jurisdiction the compulsion to set off on the part 
of defendant is likewise enlarged to the amount of $300.00, 
and that, therefore, Stella not having set off his claim. 
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even though it exceeded $100.00, is barred from bringing 
suit thereafter. 

No appellate court decision is brought to our atten- 
tion. The only case in the books since the Act of 1879 is 
that of Gillum v. Kahnweiler, 2 Dist. Reps., 656, to the 
effect that a defendant who has a demand of more than 
$100.00 is not bound to use it as a set off, from which, of 
course, it followed that he could bring action in another 
and later suit. We are inclined to agree with this decis- 
ion, first, because the Act of Assembly is specific as to the 
amount of demand required to be set up by a defendant 
in a suit before a justice to constitute a legal bar to a 
later suit; and second, because the Act of 1879, enlarging 
the jurisdiction of justices, is an enlargement concurrently 
with that of the Common Pleas on claims between $100.00 
and $300.00. The set off or demand of a defendant 
amounting to more than $100.00 entitles a defendant to 
sue either before a justice or in the Common Pleas. He 
has the right of choice. To say that he must use his set 
off before the justice in which his opponent first sues, 
where his claim is more than $100.00, would deny him the 
right of suing in the court of his choice. We do not, how- 
ever, believe that this is decisive of this controversy and 
that it is immaterial whether the law gives the right of 
set off over $100 or not. 

As we look at this case, .defendant is entitled, to 
judgment non obstante veredicto, for the reason that he 
was bound to defend in the case of DePhilHpi v. Stella and 
that the merits of the controversy have already been de- 
termined in that law suit. In other words, that so far as 
this case is concerned the rights of the parties have been 
adjudicated. The Act of 1810 relates solely to the right 
of set off. It does not relate to the right of defense or 
the duty so to do. "A set-off is a counter demand which 
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a defendant holds against a plaintiff arising out of a 
transaction extrinsic of plaintiff's cause of action, the 
object of which is to liquidate the whole or part of plain- 
tiff's demand, according to the amount of the set-off and 
like the modem recoupment is in the nature of a cross- 
action." — 34 Cyc. 625; Everson v. Fry, 72 Pa., 326; Pen- 
nell V. Grubb, 13 Pa., St. 552. 

The controversy in both cases, that in the suit be- 
tween DePhillipi and Stella, and that between Stella and 
DePhillipi, is the same controversy and the same right of 
action. It was the duty of Stella to defend in the suit 
brought by DePhillipi, plaintiff, not to set off any mutual 
accounts, notes, bill or any kind of account whatever. His 
claim now is merely a defense to an action, not a set off 
of any other account or assumption. When DePhillipi 
sued Stella, Stella either owed or did not owe him the 
$100.00, according as there may or may not have been an 
executed or agreed contract of leasehold between them. 
The $100.00, it is admitted on both sides, was a payment 
to be credited on rental, which is the subject matter of 
the suit of Stella v. DePhillippi, which we are now consid- 
ering. This case, therefore, belongs to that class of cases 
which decide that what has been judicially determined 
shall not again be made the subject of controversy and 
that which was legally determinable in the first proceeding 
bars another and a different proceeding either in the 
same or a different tribunal. This is true as well where 
a party has put in his defense as where he has neglected 
the opportunity of trial or has mistakenly failed to present 
his case. — Myers v. Kingston Coal Co., 126 Pa. St. 582; 
Marsteller vs. Marsteller, 132 Pa. St. 517; Emery v. Nel- 
son, 9 S.&R., 12; Hazelett v. Ford, 10 Watts, loi; Plains 
Township's Appeal, 21 Superior Court, 68. Where a con- 
troversy has legally come to an end before a justice, the 
same controversy cannot be entertained before another 
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justice. — Nalen v. Burke, 12 C.C. Reps., 490. As is said 
in Marstellar v. Marstellar, supra, "the well nigh univer- 
sal rule is that the judgment of a court of competent jur- 
isdiction, whether it be a court of record or not, upon a 
point litigated between the parties, is conclusive in all 
subsequent controversies directly involving the same 
question." 

The subject of the controversy between Stella and De- 
PhilHpi was the existence or non-existence of the rela- 
tion of landlord and tenant with reference to a bakery. If 
DePhillipi was the tenant of Stella, Stella owed him 
nothing, because the $100.00 was a payment on account 
of rent. If DePhillipi was not the tenant of Stella, and 
Stella failed to carry out his contract of leasing to him at 
the price originally agreed upon, he owed DePhilHpi the 
duty of paying back his $100.00 advanced, and this is the 
point which a court of competent jurisdiction determined 
in the suit of DePhillipi v. Stella, or if not so determined 
it was the fault of Stella in not presenting his defense or 
perfecting his appeal after judgment entered against him. 
It seems to us, therefore, that there was a certain con- 
troversy between these people and that that controversy 
was legally determined before the suit in this case was 
commenced by Stella before another Justice. This suit 
was begun June 14th, 1910, while the other suit was "com- 
menced the 19th of Februar>% 1910. The controversy 
had to be fought out in the first suit brought, and this 
without regard to the question of being barred by virtue 
of Section 7 of the Act of 1810. Moreover, although the 
jury found in favor of Stella, the weight of the evidence 
in point of fact was in favor of DePhillipi, and there- 
fore there is no merit in the claim of the plaintiff in this 
suit. The facts and circumstances, as well as the weight of 
testimony, indicated that Stella, after having obtained De- 
Phillipi's $100.00, kept advancing the rent, as also refus- 
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ing to enter into a written lease, until DePhillipi was 
obliged to go elsewhere for a bakery. If the case was one 
for the injury, a new trial ought to be granted, but, as 
we look at the case, it is clearly one for the Court to 
direct a verdict for the defendant. 

Now, April loth, 191 1, motion and rule for judg- 
ment non obstante veredicto is hereby made absolute and 
judgment is directed to be entered in favor of the defend- 
ant and against the plaintiff upon payment of the jury 
fee. Eo die, motion on behalf of plaintiff for judgment 
on the verdict is hereby over-ruled. At the request of 
counsel for plaintiff, exception is noted and bill sealed. 
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I. N. Dixon, R. D. Wolf and J. N. Kennel, Directors 
of a Home for the Destitute of Westmoreland 
County, V. John D. Hitchman, Con- 
troller of Westmoreland 
County 

At tjie general election in the fall of 1909, three persons were 
elected directors of a Home for the Destitute of the County of West- 
moreland, for the term of four years. The census of 1910, of which 
official announcement was made December 31st, of that year, placed 
Westmoreland County in the class wherein, under the Act of May 3, 
1909, P. L, 382, county poor directors were entitled to $1500 per 
year. In a suit for the recovery of the increased amount of salary, 
held that the office of poor director is not a constitutional one but 
purely statutory, and that **the allowance, the compensation, the 
salary, the fees, ♦ * ♦ ♦ depend on the legislature, who can and who 
do change them from time to time as they conceive just and right, 
and that, therefore, the poor directors were entitled to the sum of 
$125 per month since December i, 1910." 

Held further, that the prohibition of Section 13, Article 3 of the 
Constitution does not apply to office of the director of poor, not 
being included in the list of county officers specified in Section i, 
Article 14 of the Constitution. 

ELECTIONS — POOR DIRECTORS — INCREASE OF SALARY 

COUNTY OFFICERS CONSTITUTIONAL LAW. 

No. 699, February Term, 191 1, C.P. of Westmoreland Co. 
McGeary & Marsh and D. C. Ogden, Attys. for Plaintiff. 
J. S. Beacom, Atty. for Defendant. 
Opinion by Doty, J., May ist, 1911. 

OPINION. 

At the general election, in the fall of 1909, the plain- 
tiffs were duly elected Directors of a Home for the Des- 
titute of the County of Westmoreland for a term of four 



Digitized by 



Google 



justices' law reporter 27 

I. N. Dixon, R. D. Wolf and J. M. Kennel, Directors of a Home for 

the Destitute of Westmoreland County, v. John D. 

Hitchman, Controller of Westmoreland County. 

years. The Act of May 3rd, 1909, P.L. 382, provides: 
"That the salary of the County Poor Directors in coun- 
ties of over 150,000 population, and not ovfer 225,000, 
shall be $1000.00 per year; and in counties of over 225,- 
000, and not over 325,000, shall be $1500.00 per year." 
When the plaintiffs assumed the office to which they had 
been elected, the county of Westmoreland was in the 
former class, but the census of 1910 shows that the county 
has a population of over 225,000, and not over 325,000. 
By reason of the increase in population the plaintiffs 
claim that they are entitled to an increase in salary. The 
case, therefore, presents two propositions. First, are 
plaintiffs entitled to an increase of salary? Second: If so, 
from what time? 

The second question is settled beyond peradventure 
in Lewis v. Lackawanna County, 200 Pa., 590. The cen- 
sus of 19 10 was taken as of April 15. The population at 
that date was 231,304. The evidence shows that the first 
official announcement of the fact was on December ist, 
1910, and the case cited holds that "a county once having 
its status as to population settled, retains it until it is 
legally and officially ascertained to have changed." The 
status of Westmoreland County as to population was not 
changed, therefore, until December ist, 1910, at which 
time the result of the census was officially certified and 
announced. 

The plaintiffs are entitled to the additional compen- 
sation which they claim unless Section 13, Art. Ill, of 
the Constitution interferes. The section provides: **No 
law shall extend the term of any public officer or increase 
or diminish his salary or emoluments after his election or 
appointment." 
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The contention is first made that no increase is 
asked; that the amount of salary was fixed by an Act of 
Assembly before plaintiffs' election; that the last census 
shows a new condition in Westmoreland County, and 
with the increase of population, the salary, as fixed prior 
to the election, attaches to the oflfice. But since Guldin 
V. Schuylkill County, 149 Pa., 210, there is no ground for 
such contention. That case distinctly rules that the sal- 
ary of a public officer shall not be increased or dimin- 
ished after his election, ^'although the law under which 
the increase or diminution would be made was passed be- 
fore his election." 

The prohibition is that no law shall increase the sal- 
ary of any public officer after his election. It is decided 
that it is immaterial whether the law be passed before or 
after the election, if it effects a change during the term 
of the incumbent. It seems clear also that the Poor Di- 
rectors of Westmoreland County are public officers. They 
are elected by the county at large to execute an important 
public trust and are entitled to the emoluments belonging 
to it. A public officer is "one who has the right and cor- 
respondent duty to execute a pubHc or private trust and 
to take the emoluments belonging to it." As the lan- 
guage of Section 13 is plain and comprehensive; as the 
plaintiffs are public officers, and as they claim a higher 
salary now than they did when the trust was assumed, 
the case would seem to be clear enough. 

But the Section quoted has given rise to much dis- 
cussion and to a great variety of opinion. Thus in Fox 
V. Lebanon County, 4 County Court, 393, it was held that 
it applies to the pay of an assessor, and in Cornell v. 
Beaver County, 42, P.L.J., 262, and Rupert v. Chester 
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County, 2 D.R., 688, the provision was held applicable 
to the office of constable and justice of the peace. In 
these cases the language of the Constitution was taken 
literally and applied to the respective officers who were 
asking for an increase of fees. 

But there is another line of cases which distinguishes 
between a constitutional and a statutory office. The real 
bone of contention here is whether the plaintiffs are public 
officers within the meaning of the term as used in the 
Constitution. The question is not new. The distinction 
referred to has been maintained under all the Constitu- 
tions. In 1820 the Supreme Court, in Com. v. Bacon, 6 
S.&R., 322, declared: '*It is apparent that the compensa- 
tion of the Governor and the Judges is matter of con- 
stitutional provision — that of all other officers is left open 
to the Legislature. The allowance, the compensation, 
the salary, the fees of all other officers * * * depend on 
the Legislature, who can, and who do change them, from 
time to time, as they conceive just and right." The idea 
of the case is that all officers except those mentioned in 
the Constitution as to tenure and compensation are sub- 
ject to Legislative control. The same doctrine appears in 
Com. V. McCombs, 56 Pa., 436, a case which arose under 
the Constitution of 1837, wherein it was held: "The com- 
pensation which was allowed at the beginning of an 
incumbent's term may be diminished or wholly taken 
away. * * * * And the duties of the office may be in- 
creased or diminished. It has been the constant practice 
of the Legislature of this State and of others to make 
changes in the duties of merely statutory offices, and 
hitherto it has not been supposed that such changes vio- 
late any fundamental law." That the same rule of inter- 
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pretation is to be applied to the Constitution of 1874 is 
made plain in Com. v. Weir, 165 Pa., 284. 

Section i. Art. XIV, provides: 

"County officers shall consist of Sheriffs, Coroners. 
Prothonotarys, Registers of Wills, Recorders of Deeds, 
Commissioners, Treasurers, Surveyors, Auditors or Con- 
trollers, Clerks of the Courts, District Attorneys and such 
others as may from time to time be estabHshed by law." 

It will be observed that the office of Poor Director is 
not included in the above list of county officers. The 
prohibition of Section 13, Art. Ill, under Com. v. Mc- 
Comb, supra, does not apply to the office of Director of 
the Poor unless it is by virtue of the last clause in Section 
I, Art. XIV, which reads "And such others as may from 
time to time be established by law." The office of Poor 
Director was not a county office at the adoption of the 
Constitution. In Westmoreland and a few other coun- 
ties such officers were elected in the county at large, but 
unlike Sheriff, Coroner and the other offices named in 
Section i. Art. XIV, they did not exist in every county 
of the State. Nor has such county office been estab- 
lished since. When a county office is established there is 
no uncertainty about it. Thus the office of District Attor- 
ney was created by the Act 3rd May, 1850, P.L. 654, 
which declared that "the qualified voters of the city and 
county of Philadelphia and of each and every county in 
the State shall * ♦ * * elect one person, learned in the 
law, who shall be called the district attorney of said 
county." 

As to Poor Director, by special Act, Sth April, 1849, 
P.L. 353, it was provided that: "At the next general elec- 
tion the qualified electors shall elect three reputable citizens 
of the said county to be Directors of the Poor and of the 
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House of Employment for the County of Westmoreland." 
Such special Act, however, was repealed by the Act 12th 
March, 1855, P.L. 72, and Westmoreland County was 
thereby placed under the general Act of 8th May, 1876, 
P.L. 149. This Act, of course, was passed after the Con- 
stitution of 1874. But the Act does not attempt to cre- 
ate the county office of Director of the Poor. It is very 
different in tone from the Act of 1850, which created the 
county office of district attorney. The Act of 1876 sim- 
ply gives the County Commissioners, with the approval 
of the Court, the right to buy real estate to provide for 
the erection of a poor house and for the support of the 
poor in the several counties of the Commonwealth. The 
whole matter was left to the discretion of the Commis- 
sioners of any county. This is evident from the 17th Sec- 
tion of the Act which provides: "That whenever the 
County Commissioners of any county see proper from 
any cause whatsoever not to comply with the require- 
ments of this Act," etc. This has a very different ring 
from the Act of 1850, which created the county office of 
district attorney. It is plain, therefore, that the office of 
poor director has not been established by law as a county 
office. 

And it follows that as the office is not a constitutional 
one, but purely statutory, as uniformly held since Com. 
V. Bason, 6 S.&R., 322, that **the allowance, the compen- 
sation, the salary, the fees * * * * depend on the Leg- 
islature who can and who do change them from time to 
time as they conceive just and right." 

And Now, May ist, 191 1, after due consideration and 
for the reasons already stated, it is adjudged that the 
plaintiffs are each entitled to the sum of One hundred 
and twenty-five dollars per month since first of Decem- 
ber, 19 10, less the amount already received on account. 



Digitized by 



Google 



3^ JUSTICES LAW REPORTER 



M. C Kerr, Relator, v. George L King, et al., School 
Directors of Harmony Township 

Under the Act of 8th May, 1854, P. L. 618. the School Board has 
no authority to declare the seat of a director vacant when he is absent 
from the district by reason of being incarcerated in the county jail 
for violating the liquor law, although during such incarceration he 
was absent from two regular meetings of the board in succession. 

SCHOOL LAW VACANCY IN SCHOOL BOARD CAUSED BY 

IMPRISONMENT OF DIRECTOR AUTHORITY OF SCHOOL 

BOARD TO DECLARE VACANCY. 

No. 4, February Term, 191 1, C.P. of Forest County. 

Petition for Writ of Peremptory Mandamus to Admit 
M. C. Kerr, the Relator, to his Seat as a Member of 
the Harmony Township School Board. 

Breene & Breene, Attorneys for School Board. 

T. F. Retchey and A. C. Brown, Attorneys for Petitioner, 
M. C. Kerr. 

Opinion by Hinckley, P. J., April 24, 191 1. 

OPIXIOX. 

The petition of the relator sets forth that he was 
elected a School Director of Harmony Township School 
District, February 18, 1908, for the term of three years 
and was duly sworn and qualified to act as such School 
Director in June, 1908. 

That he was absent from the district from May 31, 
1910, until about September 8, 1910; that on or 
about August 13, 19 10, while so absent from the 
district, the remaining members of the board, by a 
majority, declared the seat of the relator forfeited 
and vacant, and elected another person in his place. 
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That he had no notice of the meeting at which this 
action ^vas taken; that on October 22, 1910, the relator 
returned and attended a meeting of the Board of School 
Directors of the district and demanded his seat, but a 
majority of the remaining directors refused to give him his 
seat or allow him to act as a member of the board, and 
still refuse to do so. 

The answer and return of three of the respondents 
admits the election of the plaintiff as a School Director, 
and his qualification as such, as set forth in his petition, 
and that he acted as such director until May 12, 1910. 

That he failed to attend meetings of the Board in 
May and June, 19 10, for at least two successive regular 
meetings and that at a regular meeting, in August, 1910, 
the Board of School Directors declared his seat vacant 
and appointed M. D. Weikel in his stead, because the 
relator "had without being detained by sickness or pre- 
vented by absence from the district (within the mean- 
ing of the law), or without legal excuse in the premises 
failed to atend at least two regular meetings." 

The answer also further alleges that the relator was 
indicted and convicted at the Court of Quarter Sessions 
of Forest County for selling intoxicating liquors without 
a license, and on May 31, 1910, sentenced to undergo 
imprisonment in the jail of Forest county for a period 
of three months; and also that the relator was an auditor 
of the township of Harmony. 

The facts, therefore, appearing, are, in brief, that the 
Plaintiff, relator, while a member of the School Board of 
Harmony Township School District, was convicted of the 
offense of selling liquors without a license in Forest 
County, and sentenced to confinement in the County Jail, 
where he remained from May 31, 1910, to September 8, 
1910, during which period he was absent from meetings 
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of the School Board and the outside district; and while so 
absent the remaining members of the School Board, at 
meeting, declared his seat vacant and elected a successor 
and thereafter refused to permit the relator to participate 
in further meetings. 

The Act of Assembly, 8th May, 1854, P.L. 618, pro- 
vides that if any School Director "shall neglect to attend 
any two regular meetings of the board in succession, 
unless detained by sickness or prevented by absence from 
the district," etc., the directors present shall have the 
power to declare his seat vacant. 

There being no standing regulations of the Board of 
School Directors of the Harmony Township School Dis- 
trict as to meetings of the School Board, regular meet- 
ings were the organization meetings, held in June, and 
every subsequent meeting from the first meeting held by 
adjournment to a time and place certain and so entered 
upon the minutes as provided by the Act of Assembly. 

Consequently, the organization meetings held on the 
first Monday of June, 1910. and the meetings held pursu- 
ant to adjournment upon the minutes to time and place 
certain, to-wit, June 18, 19 10, were regiilar meetings 
within the meaning of the statute. 

At the regular meetings held for organization there 
was an adjournment regularly made and noted on the 
minutes, and in like manner the same action was taken at 
each subsequent meeting. The authority of Genesee 
township, McDonald, 98 Pa., 444, is therefore not in 
point, for that case holds that there was no adjournment 
shown from the organization meeting to the business 
meeting and therefore the subsequent were not regular 
meetings. 
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We hold, therefore, that the relator appears to have 
been absent from attendance at two regular meetings of 
School Board, and that a legal right apparently existed 
to declare his seat vacant, "unless he was detained by sick- 
ness or absent from the district." 

If either of these excuses existed, the Act of Assem- 
bly does not authorize the remaining directors to oust a 
director absent from these causes. 

The pleading established beyond question, both on 
the part of the relator and the respondents, that the peti- 
tioner was out of the School District during June, July 
and August, and, therefore, under the Act of Assembly 
the directors had no power to remove him from his seat 
and declare a vacancy. 

It appears from the answer that the relator was con- 
fined in the county jail of Forest county, in Tionesta 
Boro, having been convicted and sentenced for the illegal 
selling of liquors in Harmony Township, and the re- 
spondents argue that as a matter of public policy the peti- 
tioner should not, therefore, be allowed to maintain his 
suit; that by his own wilful criminal act he precluded him- 
self from performing his official duties and prevented 
himself from attending the meetings of the School Board 
in question ; and the record shows that the relator's crimi- 
nal conduct was not only violative of his oath as said 
School Director, but was inimical to public morals and 
against public policy. 

The respondents state, as a general proposition, "that 
where a School Director fails to attend at least two regu- 
lar consecutive meetings of the Board by reason of im- 
prisonment consequent upon conviction and sentence for 
wilful violations of the liquor laws and his seat by reason 
thereof and during such imprisonment is declared vacant 
by the Board at a subsequent regular meeting, such Di- 



Digitized by 



Google 



36 justices' law reporter 

M. C. Kerr, Relator, v. George L. King, et al., School 
Directors of Harmony Township 

rector is not entitled to re-instatement by reason of the 
mere fact that he was not given previous notice of such 
ouster, where under the circumstances he could not at- 
tend, and where, had he been represented, no possible 
excuse for his absence could have been offered except his 
imprisonment due to his own wilful criminal act violative 
of both of the statute and his official oath." 

The respondents further urge that the re-instatement 
of the relator guilty of such conduct violative of his duties 
as a citizen and his oath as an official, would present a 
precedent of most doubtful propriety, and that such a 
precedent ought not to be estabHshed except in a clear 
case, free from doubt, and as the result only of a duty 
imposed upon the Court by express mandate of the 
statute, and that the spectacle of a School Director con- 
victed of crime importing bad citizenship, unlawful sales 
of intoxicating liquor, and conduct violative of his 
official oath, whose seat has been declared vacant 
through dereliction of official duty, resulting from 
imprisonment from crime, and who, on man- 
damus, seeks re-instatement where his vote may be 
decisive upon matters affecting the moral and educa- 
tional welfare of the children, is certainly not one for emu- 
lation and by analogy to the old maxim of the law that in 
equity cases a suitor with unclean hands will be turned 
out of Court, this relator from the broadest view of the 
case has much less in his favor. 

This is strong and persuasive language and particu- 
lated his oath of office should ipso facto deprive him 
would Seem reasonable that the conviction of a person 
holding a position as a School Director of a criminal of- 
fense, which thereby establishes the fact that he has vio- 
lated his oath of office should ipso facto deprive him 
of the office. 
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There is, however, no statute authorizing his seat 
to be declared vacant by reason of his conviction, and no 
authority has been brought to the attention of the Court 
bearing on the proposition, and perhaps this is the first 
instance of an occurrence similar to the one before the 
Court. 

Inasmuch as the Legislature, by the Act in question, 
has established the express grounds upon which a School 
Director may be removed from his office, we think, as a 
Court, we are restrained in our action by the provision of 
the Act of Assembly. 

In a decision in Philadelphia, Com., ex rel., Phillips, 
v. Mann, 5 Dist., 439, it was there held that the School 
Directors had no authority to pass upon the qualifica- 
tions of fellow members. While this decision is not in 
point in this case, it to some extent is applicable to the 
proposition that School Directors are Hmited in their 
action in such powers as are conferred by Act of Assembly. 

No notice was given the relator of the meeting of 
August 13, 1910, of the proposed action of the School 
Board at that meeting, and this was a fatal defect in the 
proceeding of the Board to remove him. 

Com. ex rel. v. Gibbons, 196 Pa., 97. 

The purpose of this notice to a director who has been 
absent from two meetings before the Board may remove 
him ft-om office is to enable him to show the reason of his 
absence, and if it should appear if he was absent because 
he was either sick or absent from the District the Board 
would be powerless to act. These are the statutory 
grounds for legal excuse for absence and, when shown, 
deprive the School Board from declaring the seat vacant. 
The absence of the School Director from two successive 
meetings does not prima facie authorize the remaining 
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members of the Board to declare the seat vacant. Notice 
must be given to him and an opportunity to furnish evi- 
dence that he was absent because of the statutory reasons 
if he can or desires to do so; and when this is done no 
further action can be taken. — Com. v. Gibbons, supra. 

Under the undisputed facts the relator was absent 
from the District during the period when he was absent 
from the regular meetings, and we are constrained to hold, 
therefore, that no vacancy existed at the time because of 
this absence, and that it was beyond the power of the 
School Board, therefore, to declare that the seat of the 
relator was vacant and to elect a successor. 

And now, April 24, 191 1, a peremptory mandamus is 
herewith directed to be issued against G. L. King, R. O. 
Carson, D. W. Hunter, K. R. Morrison and T. A. Snow, 
School Directors of Harmony Township School District 
commanding them to forthwith permit the relator, M. C. 
Kerr, to resume his seat as a School Director of the 
School District of Harmony Township at all regular or 
special meetings of the School Board and take in all the 
proceedings of the meetings and have his vote regularly 
recorded and generally to act as a School Director, with 
the same force and effect as if the action of the said 
School Board declaring his seat vacant upon Aug. 13, 
1910, had not been taken. 

The cost of this proceeding is to be paid by the 
School District of the Township of Harmony. 

Reported by A. C. Brown, Esq., Tione^ta, Pa.' 
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Margaret Connell v. Robert Bauer 

Plaintiff brought suit wherein she claimed of defendant a sum of 
money obtained from her by virtue of an attachment proceeding 
brought by defendant against her before another Justice. Held, that 
the Magistrate was entirely without jurisdiction, the cause of action 
not having arisen by contract, either express or implied. 

JURISDICTION J. P. ATTACHMENT DURESS 

RESTITUTION. 

No. 2i6, June Term, 1910, CP. of McKean County. 

Certiorari. 

Mullin & MulHn, Attorneys for Plaintiflf. 

Brown & Schoonmaker, Attorneys for Defendant. 

Opinion by J. W. Bouton, P. J., November 3, 1910. 

OPINION. 

This is one of the most novel cases that we have been 
called upon to determine. From the record of the Alder- 
man it appears that the "plaintiff claims of the defendant 
fifteen dollars, being the sum unlawfully and extortion- 
ately obtained from plaintiff by defendant under duress, 
by virtue of and under a non-resident attachment proceed- 
ing brought by defendant against the plaintiff before E. 
F. Williams, Alderman, wherein it appears by the record 
of said Alderman and the constable's return of service 
that no money or property of the plaintiff was attached, 
and no sen-ice was obtained on plaintiff, notwithstanding 
which the said Alderman gave a judgment against plain- 
tiff, and the defendant herein collected said amount from 
plaintiff by execution issued thereon." 
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The judgment of the Alderman in this case was in 
effect a reversal of the judgment of Alderman Williams, 
a proceeding which we know of no authority to justify. 
If the plaintiff in this case was aggrieved by the judgment 
of Alderman Williams, she had her remedy by certiorari 
or appeal, but she chose neither, and permitted the judg- 
ment of the Alderman to stand unimpeached, and now 
seeks to recover before another Alderman the moneys 
paid by her on execution issued upon the judgment 
against her. 

In our opinion the magistrate was entirely without 
jurisdiction. It cannot be said that the cause of action 
arose from contract, either express or implied, and hence 
cannot come within the Act of March 20, 1810, P.L. 208, 
which gives Justices of the Peace jurisdiction of causes 
of action arising from the contract, and we know of no 
other statute giving Justices of the Peace jurisdiction 
within the provisions of which the cause here sued on 
would come. 

And now, to-wit, November 3, 1910, for the reasons 
above given, the first and second exceptions are sustained, 
the judgment of the Alderman reversed and judgment 
directed to be entered against the plaintiff for costs. 

And it is further ordered that the plaintiff, Margaret 
Connell, make restitution to the defendant, Robert Bauer, 
for the amount of judgment and costs collected of him. 
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Commonwealth, ex rel., William A. Blakely, District 
Attorney, v. Fred W. Egan 

Jury having found in a special verdict that at the time purchases 
were made by the Borough from the Corporation of which the de- 
fendant Burgess was at the time Stockholder, Manager and Presi- 
dent, and having further found that when the purchases were made he 
did not know of them until after the goods had been delivered and the 
work done, and had knowledge of them only when warrants were is- 
sued for the same and of the payment thereof. Held, that defendant 
knew of the sales when warrants were drawn and payment made of 
them, and that these facts sTiow, not a repudiation of the contracts 
when they came to his knowledge, but an adoption of them. Held 
further, — that the defendant should be ousted from the office of 
Burgess. 

BURGESS CORPORATIONS OUSTED FROM OFFICE UN- 
LAWFUL CONTRACT BETWEEN CORPORATION AND 
BOROUGH. 

No. 712 October Term, 1910, C.P. No. 2 of Allegheny Co. 
Charles B. Pritchard, Attorney for Plaintiff. 
W. S. Maxey, Attorney for Defendant. 
Opinion by Shafer, J. 

OPINION. 

The proceeding is a quo warranto against the Bur- 
gess of the Borough of East Pittsburgh, to oust him from 
his office by reason of his alleged violation of the Act of 
May 28th, 1907, P.L. 262, relating to borough officers. 
The suggestion alleges that the defendant was the duly 
elected Burgess of the Borough of East Pittsburgh; that 
he was, at and after the time of his election, interested in 
the Egan Plumbing & Contracting Company, as stock- 
holder and as manager; and that while he was Burgess and 
so interested in the company, that company sold to the 
borough certain goods. 
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The answer of the defendant to the suggestion denied 
that he was financially interested in the Egan Plumb- 
ing & Contracting Company at the time of his elec- 
tion and at the time of the purchases alleged 
to have been made; admitted that the Egan Plumb- 
ing Company did sell the goods in question, part 
of them for the use of the lock-up, the goods being pur- 
chased by the Chief of Police and the Street Commis- 
sioner, under circumstances requiring haste in the pro- 
curement thereof; and that the sales were made without 
his knowledge and against his order; to which a replica- 
tion was filed and the case set down for trial 

Upon the trial the jury found a special verdict, that 
at the time the purchases were made from the Egan 
Plumbing Company the defendant was a stockholder in 
that company and was president of it; and they further 
found that when the purchases were made he did not know 
of them until after the goods had been delivered and the 
work done, and had knowledge of them only when 
warrants were issued for the same and of the payment of 
the warrants, and that if upon this state of facts the Court 
should be of opinion that the plaintiff was entitled to 
recover then to find for the plaintiff, and otherwise to find 
for the defendant. 

The Act in question makes it unlawful for the Bur- 
gess or other officers of a borough to be interested either 
directly or indirectly in any contract for supplies to be 
furnished for the borough, and for any burgess to be a 
member of any partnership, or stockholder and officer in 
any corporation, or agent or employee of any individual, 
partnership or corporation in any way interested in any 
contract for the sale and furnishing of any supplies for the 
borough, and provides that any person violating- these pro- 
visions or any of them, shall forfeit his office. 
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Commonwealth, ex rel William A. Blakeley, District Attorney 
V. Fred W. Egan. 

It is urged upon us by counsel for the defendant that 
it was not the intention of the Act to deprive a man of his 
office because some employee of a company of which he 
was a stockholder took it upon himself without the 
knowledge of the stockholder, or perhaps against his 
express order, to sell some small item to an officer of the 
borough for the use of the borough, and we are not pre- 
pared to say that there may not be cases within the 
broad and literal terms of the Act to which it should be 
held not to apply. In the present case, however, there 
were a number of small sales at different times, as admit- 
ted by the defendant in his pleadings, and he knew of 
them when warrants were drawn for their payment, and 
knew of the payment of the warrants, and although it is 
not so found in the special verdict, it appeared from the 
evidence that he endorsed these warrants himself as presi- 
dent of the company. These facts show not a repudiation 
of the contracts when they came to his knowledge, but 
an adoption of them. It has been frequently held that the 
amount involved in such cases makes no difference, and 
that the intention of the party is also immaterial. The 
Act makes certain relations between the officer and the 
borough unlawful without reference to whether they are 
knowingly or corruptibly entered into, and the Legisla- 
ture has undoubted power to make such a provision, as 
the deprivation of an office of this kind does not affect the 
liberty or property of the official. 

It is therefore ordered that judgment be entered on 
the verdict for the plaintiff, and that the defendant, Fred. 
W. Egan, be ousted from office of Burgess of the Bor- 
ough of East Pittsburg. 
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Commonwealth of Pennsylvania v. Coy Lucori 

Defendant was arrested for trespass under summary proceedings, 
and making no defense was convicted. Subsequently, defendant pres- 
ented his petition setting forth, inter alia, a claim of an undivided in- 
terest in the land upon which the trespass took place, in a third party, 
who directed the trespass to be made by the defendant; and further 
representing that the title and possession of said land are in dispute. 
To the rule granted thereon, answer was filed by the prosecutor mere- 
ly alleging that defendant was a trespasser on his premises, and that 
he proceeded before the Justice for trespass, w^ithout denial of the 
specific fact that the title to the land was in controversy. Held, that 
the defendant was entitled to an appeal even though he did not see fit 
to put in his defense before the Justice. 

TRESPASS SUMMARY PROCEEDINGS DEFENDANT OFFER- 
ING NO TESTIMONY RIGHT OF APPEAL TITLE TO 

LAND IN QUESTION. 

No. i6, December Sessions, 1910, Q.S. of Clearfield Co. 

Sur Petition to allow appeal from Summary Conviction. 

Pentz & Calkins, Attorneys for Commonwealth. 

A. L. Cole, Attorney for Defendant. 

Opinion by Allison O. Smith, P. J., April 3, 191 1. 

OPINION. 

The rule to show cause in the above-stated case was 
granted November 7th, 1910, on petition of defendant, 
setting forth a proceeding against him before S. M. T. 
Barclay, a Justice of the Peace of DuBois Borough for 
trespass on land in Huston Township, an undivided inter- 
est in which land is claimed by a third party who directed 
the trespass to be made by the defendant. Said petition 
further represented that the title and possession of said 
land are in dispute between said third party, Lavine Hew- 
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itt and the prosecutor, Roy Orner, and that he, the de- 
fendant, therefore, was not guilty of any offense, and 
prayed that the Court allow him an appeal from said sum- 
mary conviction. To the rule granted thereon answer 
was filed by Roy Orner, merely alleging that said Coy 
Lucore was a trespasser on his premises in Huston Town- 
ship, and that he proceded before the Justice for tres- 
pass, and that after hearing the said Lucore was fined, 
and that Lucore was present and offered no evidence and 
made no defense, but admitted his guilt. 

As will be noticed, the answer does not deny that 
there is a dispute with reference to the title and possess- 
ion of the land in controversy. No testimony was taken 
and counsel for the defendant, therefore, claims that in 
the absence of a denial of that specific fact they have 
a right to appeal without any testimony taken. The tran- 
script of the Justice in the case does not show that the de- 
fendant did make any defense before the Justice. This, 
of course, he should have done. As the case stands, how- 
ever, it seems clear that there is an allegation by the de- 
fendant of disputed title which would constitute a good 
defense to the action and that that fact of the petition of 
the defendant is not denied by the answer. It must, there- 
fore, be taken as true for the purposes of the present appli- 
cation for the right of appeal that the defendant was on 
the ground or made the trespass alleged in pursuance of 
certain property rights claimed. 

In our judgment, this is sufficient "cause shown" to 
entitle the defendant to an appeal, even though he did 
not see fit to put this defense before the Justice. The Act 
of Assembly alleged to have been violated by the defend- 
ant cannot be used either for the purpose of oppression 
or for the purpose of deciding a question of title. 

On the face of the papers, as the case now presents 
itself to us, the defendant had certain rights under one 
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who claimed title and this of itself is a sufficient defense to 
the misdemeanor charged and attempted to be punished 
in the above proceeding. The defendant is entitled to 
his appeal. 

DECREE. 

Now, April 3rd, 191 1, rule absolute and defendant^ 
Coy Lucore, is granted an appeal from the summary con- 
viction before S. M. T. Barclay, for trespass in the above- 
stated case, if within ten days from this date bail in the 
sum of Fifty Dollars is entered, conditioned for the pay- 
ment of fine and costs in case the conviction is affirmed. 
On perfection of said appeal, hearing of the sa'me is fixed 
for Monday, May ist, 191 1, when the same shall be tried 
by the Court without a jury. 
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Henry Levisons' Sons v. Aaron Moyer 

Cigars were ordered by A and delivered by plaintiffs on the 
credit of B, defendant, while the latter was still in possession of Ho- 
tel, the license of which stood in his name untransferred to A, the 
purchaser. Held, that until the license is actually transferred by 
the Court, the licensee who permits another person to act thereunder 
should, on the ground of public policy, if on no other ground, be 
held responsible for the acts of that other person. 

HOTEL LICENSE ^BILLS CONTRACTED PENDING TRANSFER 

— ^AGENCY. 

No. 871, December Term, 1910, C.P. of Luzeme County. 

Exceptions to Report of Referee. 

M. H. Salsburg, Attorney for Plaintiffs. 

M. B. Schnerr, Attorney for Defendant. 

Opinion by Fuller, J., June 30, 191 1. 

OPINION. 

The action is assumpsit for cigars sold upon the order 
of one Anton Frank, and defendant's liability depends 
entirely upon the establishment of Frank's agency. 

Defendant was conducting a hotel, under a liquor 
license, and contracted to sell the same to said Frank, who, 
pending transfer by the Court, came into possession and 
continued the business under defendant's license. 

The cigars were ordered by Frank and delivered by 
plaintiffs on credit of defendant, while the latter was still 
residing upon the premises and while the license still 
stood in his name untransferred. 

The referee found agency, basing this conclusion 
upon the foregoing circumstances, with the additional 
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fact that the cigars constituted ordinary and necessary 
supplies for the business. 

Eighteen exceptions attack this conclusion, and a 
pretty question is thus presented for our consideration. 

It is perfectly clear that the defendant connived in 
the continuance of the business under his license, by 
Frank, and he is, therefore, confronted with the alterna- 
tive either of being morally implicated in the perpetration 
or a crime by Frank, or of holding forth the latter to the 
world as legitimately authorized to manage the business. 
He has no cause for complaint in the referee's adoption 
of the alternative which preserves innocence. 

Until a license is actually transferred by order of 
Court, the licensee who permits another person to act 
thereunder should, on the ground of public policy if on 
no other ground, be held responsible for the acts of that 
other person in running the business. 

The exceptions are over-ruled and judgment is di- 
rected in accordance with the report. 

Reported by G. Fred. Lazarus, Esq., Wilkes-Barre, Pa. 
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Commonwealth v. Pierce 

Where defendant was indicted, and indictment was presented to 
the Grand Jury, without leave of Court, and where no motion was 
made for leave to send the bill of indictment to the Grand Jury, and 
where, in the first instance there was no warrant issued, nor prelim- 
inary hearing before a magistrate, the indictment will be quashed. 

In cases, however, where the ends of justice would be defeated 
by the delay and publicity of a motion in open court for leave to 
send up an indictment, it would be the duty of the prosecuting officer 
to act promptly and upon his own responsibility; but the employ- 
ment of this power on the part of the prosecuting officer can only be 
justified by some pressing and adequate necessity. 

INDICTMENT HEARING MOTION TO SUBMIT TO GRAND 

JURY PRIVILEGES OF DEFENDANT. 

No. 419, September Sessions, 1910, Q.S. of Luzerne Co. 

W. A. Valentine, District Attorney. 

John Opp, Attorney for Defendant. 

Opinion by John M. Carman, A.L.J., March 30, 191 1. 

OPINION. 

On the 29th of August, 1910, the defendant was 
indicted for setting up, maintaining, etc., a public and 
common nuisance, to-wit, a place for the disposal of gar- 
bage on a certain tract of land in the borough of Edwards- 
ville, adjacent to the Susquehanna River, a navigable 
stream and public highway, and near to divers other public 
highways, streets and alleys and near to the city of Wilkes- 
Barre, thereby causing the emission into the atmosphere 
of the surrounding neighborhood of noxious, noisome 
gases and foul, poisonous odors and stenches deleterious 
to the public health and offensive and unwholesome to the 
traveling public, etc. 
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The indictment was found on the return of a con- 
stable and without previous information, warrant, arrest 
and hearing. 

The defendant's attorney moves to quash the indict- 
ment for the following reasons: 

"i. There was no warrant issued, no preliminary 
hearing before a magistrate, nor a binding over of the 
defendant for the alleged offense. 

"2. The indictment was presented to the grand jury, 
and the bill found, without leave of the Court being first 
had to present the same to the grand jurj'. 

"3. The defendant was deprived of the right con- 
ferred by the Act 23d May, 1887 (P. L. 158) of being 
heard by himself and his witnesses upon a preliminary 
hearing. 

"4. The indictment does not set forth and describe 
by names and termini the public highways and streets, 
adjacent to or near the place of the alleged nuisance, and 
on which the traveling public is endangered in health and 
offended by noisome gases and poisonous odors. 

"5. There was no motion made for leave to send the 
bill of indictment to the grand jurj^ and the motion 
granted by the Court." 

The first, second, third and fifth reasons apply to the 
same proposition, which is that the indictment should be 
quashed because it was found without a previous warrant, 
arrest and hearing. The indictment was thus found upon 
a constable's return. 

We feel constrained to sustain this proposition and 
quash the indictment. 

In cases "where the ends of justice would be defeated 
by the delay and publicity of a motion in open Court for 
leave to send up an indictment, it would be the duty of the 
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prosecuting officer to act promptly and upon his own re- 
sponsibility. While, however, the possession of this 
e^tceptional power by prosecuting officers cannot be de- 
nied, its employment can only be justified by some press- 
ing and adequate necessity. When exercised without such 
necessity, or merely to suit the convenience, the pleasure 
or other purpose of the prosecutor, it is the duty of the 
Court to set the officer's act aside." — Com. v. Sheppard, 
20 Pa. Supr. Ct., 419. 

As is well said by our brother. Judge Fuller, in Com- 
monwealth V. Lehman Township, this day handed down, 
"We do not question the well-established power of the 
Court and of the district attorney under its supervision, in 
the exercise of a sound discretion, in certain cases, to sanc- 
tion the submission of indictments without any prelimi- 
nary proceedings whatever"; but we do not recognize in 
the case under consideration any such necessity as re- 
quires a resort to extraordinary methods of procedure. 

As was said in 1862, by Judge Derrickson ,(2 Luzerne 
Legal Observer, 409), In England the established course 
for centuries has been where one is charged with a crimi- 
nal offense to have complaint thereof made before a mag- 
istrate, who issues his warrant upon which the accused 
is brought before him for examination and hearing, and 
when this is through with he is then let go on bail or com- 
mitted for want of it, or discharged. If the latter, it is be- 
cause the magistrate is satisfied of the absence of guilt, 
or it would be his duty to have the accused detained to 
answer the charge. Such has been the uniform practice 
in this Commonwealth since its first origin as such; and 
what time and usage have thus matured should be re- 
garded as a fundamental right, and not be intruded upon 
except for palpable reasons. 

The present Attorney General of Pennsylvania, Mr. 
John C. Bell, in an address published in 13 District Re- 
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ports, 815, says: "The ordinary method by hearing before 
a committing magistrate followed by indictment should 
be zealously guarded, preserved and perpetuated, as the 
safest and best method ever devised by the wit of man. It 
has l)een tried during a period of nearly seven hundred 
and fifty years and is to-day the chief bulwark of our liber- 
ties. It is probably not too much to say that its preserva- 
tion is indissolubly bound up with that of the Common- 
wealth and the nation." 

Holding that there was no apparent reason in this 
case why the ancient practice should be disregarded, we 
have concluded to quash the indictment. 

The rule to quash is made absolute. 

Reported by G. Fred Lazarus, Wilkes Barre, Pa. 
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Lizzie Pate v. Clyde Shocks 
(The Pryor Coal Company, Garnishee) 

A Justice of the Peace has no jurisdiction under the Act of April 
10, 1905, P. L. 134, by reason of the unconstitutionality thereof. 

WAGES BOARD ^ATTACHMENT— GARNISHEE. 

No. 22, August Term, 191 1, C. P. of Washington County. 

Certiorari. 

J. P. Miller, Attorney for PlaintiflF. 

Opinion by Mcllvaine, P. J., July 3, 1911. 

OPINION. 

The transcript in this case shows that this was a suit 
commenced before a justice on a summons issued at the 
instance of Lizzie Pate, plaintiff, against Clyde Shooks, 
defendant, for $8.40 for board, with the Pryor Coal Com- 
pany summoned as garnishee, on an attachment issued 
against it at the same time the summons was issued; this 
proceeding being started under the boarding house at- 
tachment act of 1905. The exceptions to the record set 
up that that Act of Assembly is unconstitutional, and this 
Court having so held in a case in this Court docketed to 
No. 105 August Term, 1910, the contention of the defen- 
dant in error must be sustained and the judgment of the 
justice must be reserved. 

And now, July 3, 191 1, the exceptions to the justice's 
record in this certiorari came on to be heard and were ar- 
gued by counsel, whereupon, upon due consideration, it 
is ordered, adjudged and decreed that the exceptions be 
sustained and the judgment of the justice reversed. 
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J. I. Jones V. B. D. Irwin 

Where it is conceded that a copy of the summons served was not 
an attested copy within the meaning of the Act of July 9, 1901, P. L. 
614, and judgment is entered in default of the defendant's appearance, 
the judgment will be reversed. 

As attestation has a legal force and efiPect, it is assumed that the 
legislature meant that the copy served should meet this requirement. 

In proceedings under the fence law, a strict compliance with the 
Act of Assembly is required of the Township Auditors. 

SUMMONS — ^ATTESTATION — ^AUDITORS — ^JUDGMENT 
BY DEFAULT. 

No. 335, August Term, 191 1, C.P. of Washington County. 

Certiorari to Justice of the Peace. 

Vernon Hazard, Attorney for Plaintiff. 

Mcllvaine, Williams & McCreight, Attorneys for De- 
fendant. 

Opinion by Taylor, J., October 4th, 191 1. 

OPINION. 

The proceeding before the justice was an action to 
recover from the defendant a certain sum found by audi- 
tors to be necessary for the building and repair of a line 
fence between plaintiffs and defendant's land. Upon the 
report of the auditors made to the justice, summons in 
assumpsit was brought and judgment by default obtain- 
ed in favor of the plaintiff against the defendant in the 
sum of $69.55, and costs of suit. 

This judgment is attacked by the defendant on the 
record brought up by certiorari, in which the first ground 
of exception is as follows: "The Justice of the Peace did 
not have jurisdiction of the case, for the reason that the 
summons issued by the said justice was not legally served 
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on the defendant, B. D. Irwin, that is, that no true and at- 
tested copy was left with him, or with any member of his 
family, nor with any other person." 

It is conceded in this case that a copy of the sum- 
mons served in this case was left with an adult member of 
the defendant's family, but said copy was not an attested 
copy within the meaning of the Act. The first section of 
the Act of 1901, P.L. 614, provides the method of service 
of process in actions at law, and the first paragraph of Sec- 
tion I of said Act provides that "the copy must be a true 
and attested copy" The i6th Section of said Act provides. 
That "writs issued by any magistrate, justice of the peace 
or alderman, shall be served in the county wherein they 
are issued by the constable or other officer therein, to 
whom given for service, in the manner and with like ef- 
fect as similar writs are served by the sheriff when direc- 
ted to him by the proper court." 

It appearing from the record of the justice in this 
case that the judgment entered was one in default of thp 
defendant's appearance, we must hold that by not appear- 
ing he did not place himself in a position to have waived 
any of the legal requirements of the Act under which the 
plaintiff was proceeding, and when it is conceded or ap- 
pears in any way from the record that the copy of the 
summons served upon him was not an attested copy, as 
required by the Act of Assembly, and this is made one of 
the exceptions, the jurisdiction of the Justice of the 
Peace to enter judgment, as appears by the record, is at- 
tacked. A strict compliance with the first section of the 
Act of 1 90 1, P. L. 614, has been insisted upon in numer- 
ous common pleas court decisions, namely: Corson vs. 
Sullivan, 27 Pa. C. C. 303; Savage vs. Root, 29 Pa. C. C. 
230; Wolf vs. Brown, 30 Pa. C. C, 105; Smith vs. Blakes- 
lee, 30 Pa., C. C, 142. 
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In the latter case the Court used this language: "The 
Act requires that the copy shall be an attested one, and 
as attestation has a legal force and effect, we must assume 
that the legislature meant that the copy served should be 
accompanied by such requirement. It would seem that 
the copy required to be served should be not only a true 
but an attested copy, one for the truth of which a proper 
party vouches, and in the absence of the service of such 
copy and the failure of defendant to appear, a judgment 
by default, on such a service, should not be allowed to 
stand." 

In Ford vs. Hannon, 9 J. L. R., 220, the Court de- 
cided that, "Where a summons lacks the attestation of 
the constable, as required by the Act of July 9th, 1901, 
P. L. 614, judgment before the justice of the peace will 
be reversed, unless the defendant shall have appeared at 
the hearing." 

In Myers vs. Miller, et al., 9 J. L. R., ^y, the Court held 
that the attestation of the constable serving the writ was 
necessary, and without such attestation, the detendant not 
appearing, the judgment of the justice must be reversed. 

It being conceded in the present case that the copy 
of the summons left with the defendant did not state that 
it was a true and attested copy, and that the judgment 
was entered in default of an appearance by the defendant, 
and that the Act of Assembly provides that the return of 
the constable senang the summons must show that it is a 
true and attested copy, we hold that the judgment 
of the justice must be reversed, and while it 
has been held by the courts that the plaintiff's right to 
recover for the cost of erecting a line fence depends on 
the regularity of the statutory proceedings of the town- 
ship auditors, and that where the plaintiff's statement 
failed to allege the necessary facts, that such failure would 
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be fatal on demurrer, and exceptions to the irregularity 
of the proceedings by the auditors have been filed to this 
record, we do not deem it necessary to pass upon them or 
comment upon their action further than to suggest before 
any further proceedings are had by these parties upon this 
subject of a line fence a strict compliance should be ob- 
served by the auditors with all the statutory requirements 
before another action is brought to recover the cost of 
said line fence, especially when notice is given by this 
proceeding that the finding of the auditors, upon which 
this suit was based, is not in accordance with the Act of 
Assembly under which they attempt to act. 

And now, October 4th, 191 1, upon the record filed in 
this case, after argument and due consideration, the judg- 
ment of the justice is reversed. 
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L V. Martindell v. John A. Berry, Thomas Hill and 
W. J. Smith, County Commissioners 

A petition was presented to the Court of Common Pleas for 
mandamus, commanding County Commissioners to proceed to let 
contract for the improvement of a public road in a Borough. A de- 
murrer was filed raising a question whether the Commissioners had 
the power to do what the petitioners asked the Court to require them 
to do. Held, that under the Act of June 26, 1895, P. L. 336, as 
amended by the Acts of April 22, 1905, P. L. 290, May 13, 1909, P. L. 
527 and May 11, 191 1, P. L. 244 the County Commissioners can lay 
out or devise a system of roads to be improved by the County, and 
to be known therefore, as County Roads, and that they can run these 
roads through a Borough if they so desire, but if, in the exercise of 
their discretion, they think it wise for the Borough to bear part of 
the expense of the road constructed through it, they have a right, in 
adopting roads and letting their contracts, to improve the public 
roads on either side of the Borough up to the Borough limits, and 
then before improving the road connecting in the Borough, to re- 
quire the Borough to pass an Ordinance as provided by the i8th Sec- 
tion of the said Act of 191 1, and asrree with them as to the manner in 
which that part of the road should be constructed. 

The provision under Section 18 of the Act of 191 1 in no way 
takes away from the County Commissioners the power to build a 
road through the Borough entirely at the expense of the County, if 
they believe that it is required in the interest of the travelling public. 

COUNTY COMMISSIONERS COUNTY ROADS DEMURRER 

BOROUGHS ORDINANCES. 

No. 198, August Term, 1911, CP. of Washington County. 

Petition for Mandamus upon the defendants, County 
Commissioners of Washington County, commanding 
them to proceed forthwith to let the contract for the 
improvement of and to actually improve 4550 feet of 
public road in the Borough of Deemston, or show- 
why they have not done so. Demurrer by Commis- 
sioners to the petition. This demurrer sets forth sub- 
stantially that the respondents, since the passage of 
the Act of Assembly approved May 11, 1911, do not 
have the power to improve any public highway or 
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section thereof in the limits of said county lying 
within a borough, except as provided in the i8th 
section of said act. 

Mcllvaine & Clark, Attorneys for Plaintiff. 

Isaac W. Baum, Attorney for Defendants. 

Opinion by Mcllvaine, P. J., October 5. 191 1. 

OPINION. 

It will be noticed, first, that the demurrer in this case 
raises but a single question, and that is whether the Com- 
missioners have the power to do that which the petitioners 
ask the Court to require them to do, and this being the 
case, there is no question in this proceeding touching the 
discretion that the Commissioners might have to proceed 
with the construction of any particular road or refrain 
frora proceeding with that construction at any time 
before the contract is actually let. We will, therefore, 
consider the question within the narrow limits prescribed 
by the terms of the demurrer. 

There are two things which this Co^irt is in duty 
bound, in deciding any matter before them, to take judi- 
cial notice of, and one is the boundaries of townships 
and boroughs within the county, and it is within the judi- 
cial knowledge of this Court that the boundaries of Deem- 
ston borough include within it a large acreage of agricul- 
tural land through which public highways were laid out 
before the borough was incorporated, and that these 
highways, although within the borough, are not, strictly 
speaking, streets. Another thing that this Coun can take 
judicial knowledge of is the fact that the County Com- 
missioners, in pursuance to the powers vested in them, 
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have entered upon the construction of a system of public 
highways within the county for the benefit of the travel- 
ing- pubHc at large, and that some of these roads run 
through boroughs. Keeping these facts in view, we 
come to the consideration of the law as it existed before 
the passage of the Act of Assembly No. 158, and approved 
the nth day of May, 191 1, the i8th section of which the 
respondents in this case claim prevents them from pro- 
ceeding with the construction of the road in question. 
Under the Act of June 26, 1895, P.L. 336, commonly 
known as the Flinn law, as amended by the Act of April 
22, 1905, P.L. 290, and the Act of May 13, 1909, P.L. 527, 
there can be no question that the County Commissioners 
had power to adopt a system of public roads and improve 
the same, even though sections of the roads improved 
were situated within the limits of borouglis. This fact 
being known, or presumed to be known by the Legisla- 
ture, the question is whether the i8th section of the Act 
of May II, 191 1, P.L. 244, was intended to take away 
from the Commissioners — a power which they previously 
had to improve a public road, part of which might be 
within the limits of a borough, or whether they intended 
simply by that section to give a further power to the Com- 
missioners and also to give a new power to the councils 
of boroughs. We are clearly of the opinion that the lat- 
ter purpose was in the mind of the Legislature, so that 
the law now stands in this way: The County Commis- 
sioners can lay out or devise a system of roads to be im- 
proved by the county and to be known therefore as councy 
roads, and they can run these roads through a borough if 
they so desire; but if, in the exercise of their discretion, 
they think it wise for the borough to bear part of the ex- 
pense of the road constructed through it, they have a 
right, in adopting roads and letting their contracts, to im- 
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prove the public roads on either side of the bor- 
ough up to the borough limits, and then be- 
fore improving the road connecting in the bor- 
ough, to require the borough to pass an ordinance, as 
provided by the i8th section of said act, and agree with 
them as to the manner in which that part of the road 
should be constructed. But this provision, as found in 
the Act of 191 1, in no way takes away from them the 
power to build the road through the borough entirely at 
the expense of the county, if they believe that the inter- 
est of the traveling public requires. 

We are, therefore, of the opinion that the demurrer 
in this case should not be sustained, as it sets up the lack 
of power to build this road, and not that the Commis- 
sioners are refraining from building it because they be- 
lieve it expedient so to do, until they first construct the 
public roads on either side of the borough, of which the 
road in the borough is part, and then allow the borough 
to pass such an ordinance as would require them or give 
them power to enter into a contract and thus compel the 
borough to bear part of the expense. There are cases in 
which, on account of the large amount of farming land 
within a borough, it would be a hardship on the borough 
to have to pay any part of the construction of a road that 
is part of a general system, and in those cases the Com- 
missioners not only have the power, but ought to build 
the road at the entire cost of the county. Again, there 
are cases where a county road may touch a borough nt 
such points and along such highways or streets as it would 
be inequitable to the taxpayers at large that the borough 
should be entirely relieved from paying any part of the 
expenses, and the Commissioners, in their discretion in 
such a case, could petition for the road to the limits of the 
borough on either side, and withhold the building of the 
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road within the limits until the borough council, under 
the i8th section of the Act of May ii, 191 1, had passed an 
ordinance and entered into a contract to bear part of the 
expense. In the case at bar, the improvement of the road 
in question having been originally petitioned for by the 
Commissioners and having been approved by the grand 
jury, and having been approved by the Court, and bids 
having been taken for its construction, there is nothing 
now to prevent the Commissioners going on and con- 
structing said road, unless they believe its location is such 
and that it is so located through the borough as to make 
it equitable that the borough should pay its proportionate 
share of the cost of its construction, and that it is their 
duty in the proper exercise of their discretion to refrain 
from building this road until roads on either side of the 
borough had been constructed under the Act of 191 1, so 
as to put the borough and them in shape that the road 
could be constructed under the i8th section of that act. In 
such case their course would be to petition the Court to 
re-submit the question to the grand jury, so as to elimi- 
nate the part of the road that may be within a borough, 
and get rid of the proceeding that is already had in this 
road. 

And now, July 5, 191 1, the demurrer to the petition 
in this case came on to be heard, and was argued by coun- 
sel, whereupon, upon due consideration thereof, the de- 
murrer is overruled and the Commissioners are directed 
to proceed with the construction of the road in question; 
and it is ordered that a mandamus issue against the Com- 
missioners to construct said road, or to show some cause 
other than the alleged lack of power, why they do not do 
so. Writ returnable to the first day of November Term 
next ensuing. 
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A. and B. furnished crushed stone for the road in the Township 
of Chartiers, pursuant to bids which were found to be the lowest 
in price. A. was the lessee of one oi the Supervisors awarding the 
contract, and B. had purchased a quantity of stone sometime prior 
from another one of the supervisors. An appeal was filed by certain 
tax payers and residents of said Township, excepting to the allow- 
ance of the bills for the stone furnished by these independent con- 
tractors. 

Held, that it was the duty of the appellants to show by evidence 
that the Auditors erred in the allowance made to two of the super- 
visors for stone, and that one or more of the supervisors have done 
what is forbidden in the 12th Section of the Act of April 12, 1905, P. 
L. 142. 

Held, further, that said supervisors, both having lime stone for 
sale, had a full legal right to lease quarries to any person engaged in 
furnishing stone for the roads of the Township, and that the Lessees 
of these quarries had a legal right to bid or contract to furnish stone 
provided there was no deception, collusion or conspiracy between the 
supervisors and the contractors. 

Held, further, that the Auditors were not in error in giving the 
Supervisors as a board credit for such expenditures, being the 
amount of money paid to the independent contractors. 

TOWNSHIP SUPERVISORS INDEPENDENT CONTRACTORS — 

AUDITORS ILLEGALITY OF CONTRACTS. 

No. 265, May Term, 191 1, C.P. of Washington County. 

R. W. Knox, Attorney for Appellants. 

Mcllvaine & Williams and Erwin Cummins, Attorneys 
for Appellees. 

Opinion by Taylor J., October 7, 191 1. 

OPINION. 

On April 20th, 19 10, certain of the taxpayers and 
residents and qualified electors of the township of Char- 
tiers, (said township being a township of the second class), 
in said county, filed an appeal in behalf of said township 
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from the Auditors' report of the Township Auditors as 
they had made and filed in the office of the Clerk of 
Courts of the said county, it being the account of said 
Auditors for the preceding year, and the same specified 
the items specifically appealed from as being made with- 
out authority of law, and for which the treasurer and su- 
pervisors of said township, as therein named, should be 
surcharged. 

After issue joined, testimony taken and the case sub- 
mitted for argument, all of the specifications of error 
were by the appellants withdrawn except Nos. 2 and 3, 
which are as follows, to-wit: 

"2. That the stone furnished under the name of 
Harry Fee, being 293 yards, was from the quarry of 
Henry Borchert, supervisor, and for his benefit directly 
or indirectly, amounting to $87.90, and the same is object- 
ed to and appealed from as illegal and without authority 
of law." 

"3. That the stone furnished under the name of 
John Woods, being 325 yards, was from the quarry of J. 
T. Ryburn, supervisor, and for his benefit, directly or indi- 
rectly, amounting to $97.50, and the same is objected to 
and appealed from as illegal and without authority 
of law." 

A commissioner was appointed to take the testimony 
of witnesses and considerable testimony was so taken and 
submitted to the Court, and is before us to determine 
whether or not the Court should sustain the exceptions 
Nos. 2 and 3. 

The law applicable to the two remaining exceptions 
is the Act of the 12th of April, 1905, P.L. 142, the title to 
which is as follows: 
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"Providing for the election and appointment of road 
supervisors in the several townships of the second class 
of this Commonwealth; defining their duties; authorizing 
them to make, repair and maintain roads and bridges, let 
contracts for the same, levy and collect taxes, employ 
labor, divide townships into districts, appoint road-mas- 
ters and treasurer, purchase road-making implements and 
machines; prescribing penalties for violation of this Act; 
and requiring the road supervisors to report to township 
auditors and to the State Highway Commissioner, from 
time to time, and for the payment of a percentage of road 
tax to townships that abolish the work tax; and for the 
repeal of all laws, general, local or special, inconsistent 
herewith or supplied hereby." 

The section of said Act applicable to the exceptions 
filed and before us for determination, is Section 12, page 
147, which provides: 

"It shall not be lawful for any road supervisor to be 
interested, either directly or indirectly, in any work done, 
purchase made, or contract relating to roads and bridges, 
nor to furnish any materials therefor. Any person know- 
ingly violating the provisions of this section shall be deem- 
ed guilty of a misdemeanor, and, on conviction thereof, 
shall be sentenced to pay a fine not exceeding $500, or 
to be imprisoned for a term not exceeding six months, 
both or either, at the discretion of the Court." 

Under this appeal and the specifications filed, it is the 
duty of the appellants to show by evidence that the Audi- 
tors erred in the allowance made to two of the super- 
visors for stone in the amounts stated, and that one or 
more of the supervisors have done what is forbidden in 
this 1 2th section of the act. 

The appellants claim that two of the supervisors, 
namely, Henry Borchert and J. T. Ryburn, were directly 
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or indirectly interested while in office as supervisors in fur- 
nishing stone to the said township of Chartiers. 

There can be no question raised under the evidence 
but that these supervisors are public officers, and at the 
end of the year March, 1910, submitted to the Auditors 
their accounts and a report was made by the Auditors, 
allowing them credit for these several sums paid out to 
Harry Fee and John Woods, who furnished crushed stone 
for the roads in said townships under contracts which they 
obtained from the supervisors of said township after the 
supervisors as an organized board had advertised bids 
for the kind of stone furnished by Harry Fee and John 
Woods, whose bids were found to be the lowest in price 
for furnishing stone the supervisors advertised for, and 
which contracts were awarded to them respectively. One 
of these contracts for the delivery of stone was awarded 
by the Board of Supervisors at an organized meeting of 
the board to one, Harry Fee, who appears by the evidence 
to have been an independent contractor and who, under 
his contract, agreed with the township to deliver a quan- 
tity of crushed stone on a certain section of the road in 
said township. The evidence establishes the fact that the 
said Harry Fee, by written agreement executed in the 
year 1908, had, for an annual rent of $40, become the 
lessee for a term of years of a certain stone quarry on a 
farm owned by Henr}^ Borchert, one of the supervisors, 
and that the said Harry Fee, after the board of supervisors 
had been organized in 1909, after procuring a contract 
from that board, as an independent contractor, procured 
the stone delivered to the township from that quarry. 
Borchert's interest in that quarry was passed to Harry 
Fee, in 1908, for which he was receiving an annual rent. 
It was immaterial to Borchert whether Fee quarried any 
stone or not under this contract. Fee is an independent 
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contractor, getting the stone where he saw .fit to fill his 
contract with the supervisors. The Borchert quarry was 
for the time being, by lease, Fee's quarry. Borchert could 
not, in any manner, have prevented him from taking stone 
from the quarry and putting them on the road under his 
contract, and should it be claimed that the fact that Bor- 
chert received an annual rental under his contract with 
Fee for said quarry, we could not hold that Borchert, 
under such circumstances, was indirectly interested or that 
he was indirectly benefited by this contract, and that by 
reason thereof he had offended against Sec. 12 of the Act 
of 1905, P.L. 147, and the Act would not apply under this 
state of facts, unless it could be found by the Court that 
the arrangement was not a bona fide one between Bor- 
chert and Fee, for the lease of the quarry, but was a con- 
spiracy and collusive between them for the purpose of 
evading the Act of Assembly referred to, much less would 
it render the contract between the township and Fee in- 
valid, it appearing that it was let at an organized meeting 
of the board after advertisements made and bids taken 
for the stone to be furnished that was furnished, because 
it is a subject matter over which the supervisors as an 
organized board are expressly authorized to deal with, 
not only by the title of the Act under which they were 
proposing to contract, but by the express terms of the 
Act itself. 

Marshall v. Ellwood City Boro., 189 Pa., 348. 

Borchert and Rybum, both having limestone for 
sale, had a full, legal right to lease these quarries to any 
persons engaged in furnishing stone for the roads of the 
township and the lessees of these quarries had a legal 
right to bid for contracts to furnish stone, and there 
being no fraud or deception or collusion or conspiracy 



Digitized by 



Google 



68 JUSTICES LAW REPORTER 

In Re Appeal from the Auditors* Report of Chartiers 
Township, Washington County. 

between the supervisors and Fee and Woods, who put in 
a bid to the supervisors to furnish stone, and as the low- 
est bidders obtained the contract, they procured con- 
.tracts, they had a legal right as independent contractors 
to take the stone from the quarries they had under lease, 
or from any quarry they saw fit, and having performed 
their parts respectively of the contracts with the town- 
ship, they had a right to demand that the township pay 
them the contract price, and we can see no error in the 
Auditors allowing them for the amounts of stone at the 
price for which they contracted to deliver them, after they 
did deliver them on the roads according to their respec- 
tive contracts. 

John Woods, one of these independent contractors, 
as we find from the testimony, purchased from J. T. Ry- 
burn a quantity of stone some time during the year 1908. 
Ryburn, at the time, was not a supervisor, nor was he a 
candidate for that office. In 1909 Woods, in pursuance 
to advertisement for bids by the supervisors, submitted 
a bid and procured from the township a contract for the 
delivery of a quantity of crushed stone on a certain section 
of the road in that township. Ryburn had been elected a 
road supervisor and was at the time of letting the contract 
to Woods a member of the board of supervisors. Woods, 
in fulfilling his contract, used the stone which he had 
purchased from Ryburn in 1908, which purchase had 
been made by Woods before Ryburn was elected to the 
board of supervisors, or was even a candidate for that posi- 
tion. Ryburn could not certainly be held to have been 
then interested in this stone, title to which had fully 
passed out of him in 1908. And it is argued that even 
if he had sold the stone to Woods after Woods had pro- 
cured his contract from the township, Rybum's misde- 
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meaner in oflFice could not invalidate a prior valid agree- 
ment entered into by the township with Woods. 

Marshall v. Ellwood City Boro., 189 Pa., 348. 

On this contract with Woods the township would be 
liable and the board of supervisors could not be sur- 
charged with the contract price thereof. 

It being conceded that these were public officers act- 
ing in their official capacity as an organized board, and 
contracting for the delivery of stone for the repair of the 
roads, and the township receiving the benefit of their of- 
ficial action, the township is liable primarily for the money 
lawfully expended upon a subject matter in the line of 
their official duties and over which they have powers to 
contract as an organized board, the township would be 
liable for the amount of money expended and the Auditors 
were not in error in giving- the supervisors as a board, 
credit for such expenditures, being the amount of money 
they paid to Fee and Woods as independent contractors. 

The exceptants then start with the one remaining* 
question under these exceptions as argued, and that is, 
were the said Borchert and Ryburn as supervisors, direct- 
ly or indirectly interested in these contracts as prohibited 
by the Act of 1905. Under the circumstances as dis- 
closed by the evidence as to when and how the right to 
quarry stone from these two quarries was contracted for 
by Fee and Woods from Borchert and Ryburn, we must 
hold that Section 12th of said Act is not applicable in the 
present case. Here was a contract let to Fee by Ryburn 
not only before he was elected a road supervisor but be- 
fore he even announced as a candidate. 

In neither of the instances in which Fee and Woods 
obtained contracts from the supervisors to furnish stone 
for the roads in their township does it appear that the 
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members of that board, Borchert or Ryburn, leased their 
quarries to them, nor is it claimed that then the contracts 
were made between these two supervisors and the inde- 
pendent contractors that either parties to the contract 
had in view these particular independent contractors fur- 
nishing stone to the township . In the case of Ryburn, 
we have already said he was not a supervisor or even a 
candidate for said position when he contracted with 
Woods for leave to work his quarry at a stipulated price 
per cubic yard. And while perhaps Borchert was a mem- 
ber of the board of supervisors when he gave that right 
to Fee for a consideration with reference to his quarrj^ 
when the time came for the supervisors to advertise for 
bids the evidence clearly shows that the contracts were 
let to Fee and Woods, because they were the lowest bid- 
ders, and being independent contractors, were free to 
furnish stone from any quarry they had the right to work. 

The I2th Section of the Act of 1905, under which 
this proceeding is had, could not be made to apply to 
them as having violated said section and rendered them- 
selves amenable to a criminal prosecution for a misde- 
meanor unless the appellants, on whom is the burden of 
proof, could satisfactorily establish by evidence, not by 
mere assertion or exception, that at the time said quar- 
ries were leased to the said Fee and Woods there was 
an understanding or an arrangement between the owners 
of said quarries as supervsiors that the stone so contracted 
for was to be furnished the township from their quarries, 
when the parties to the transaction would not be in fact 
and in law independent contractors, but co-conspirators 
under an arrangement to be interested directly or indi- 
rectly in furnishing the township materials which they 
were prohibited from furnishing under the provisions of 
the said Act of 1905. And there being no evidence pro- 
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duced by the appellants, or claim on the part of the appel- 
lants, upon whom rests the burden of proof to establish 
an unlawful act on their part, to overcome the presump- 
tion as a matter of law that the officials referred to have 
performed their official acts properly and that everything 
done in connection with their official acts was legally done, 
(Murphy v. Chase, 103 Pa., 260), we must sustain the re- 
port of the Auditors and dismiss the exceptions filed to 
their report by the appellants. 

And now, October 7th, 191 1, this proceeding came 
on to be heard upon exceptions filed to the report of the 
Township Auditors, and upon testimony taken and after 
argument by counsel, the remaining exceptions, Nos. 2 
and 3, all the others being withdrawn, are dismissed and 
the report of the Auditors approved and confirmed, at 
the costs of the appellants. 
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Where a role of Court prorides that "in Appeals from Jiutices of 
the Peace, the transcript may be filed by the plaintiff as a declaration 
unless a formal declaration be called for by the defendant" the plain- 
tiff is required to file a formal declaration when demanded by the de- 
fendant, and the defendant is not bound to enter a plea until the same 
has been filed. 

APPEALS RULE TO PLEAD FORMAL DECLARATION — 

RULES OF COURT. 

No. 226, May Term, 1911, C. P. of Washington County. 

Vernon Hazard, Attorney for Plaintiff. 

Mcllvaine, Vance & Gibson, Attorneys for Defendant. 

Rule on Defendant to Plead. — Notice by Defendant to 
Plaintiff to File Formal Declaration. 

Opinion by Mcllvaine, P.J., June 28, 191 1. 

OPINION. 

The plaintiff in this case obtained judgment against 
the defendant before R. L. Elwood, Alderman, on an 
attachment in debt on article of agreement not exceeding 
$300. The defendant took an appeal and the transcript 
of appeal was filed in this Court on April 3, 191 1. On 
April 26, 191 1, Vernon Hazzard, Esq., filed with the Pro- 
thonotary the following praecipe: "Enter my appearance 
for the plaintiff in the above stated case; mark transcript 
for narr and issue rule on the defendant to plead. Return- 
able sec reg." Such rule being served on the defendant, 
his counsel, Mcllvaine, Vance & Gibson, gave written 
notice to the plaintiff, which was accepted by his counsel, 
as follows: "To J. H. Stacher, plaintiff: You are hereby 
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notified that, in accordance with the provisions of Court 
Rule Sec. 24, as amended, the defendant calls upon you 
to file a formal declaration in the above entitled proceed- 
ing. — Mcllvaine, Vance & Gibson, attorneys for^^ defend- 
ant." In reply to this notice, the plaintiff, by his counsel 
Vernon Hazzard, made this return: "The return of J. H. 
Stacher, the above-named plaintiff, by Vernon Hazzard, 
his attorney, to the notice in the above case to file a for- 
mal declaration, respectfully represents: That the fore- 
going suit filed to No. 226, May Term, 191 1, is an action 
of debt on articles of agreement and begun by attachment 
under the Act of the General Assembly of the 12th day 
of July, 1842, P. L. 339. That the transcript of the Jus- 
tice, filed in said suit, is a full and complete compliance 
with the Act of Assembly and is therefore a good and suf- 
ficient narr and declaration. That the transcript, as afore- 
said, being a sufficient declaration, plaintiff answers the 
notice aforesaid by offering the transcript as a formal 
declaration ip compliance with the provision of Court 
Rules, Section 24, as amended." 

Under the Court Rules, as adopted by this Court, in 
1871, Rule 6, Sec. 24, provided as follows: "In appeals 
from the judgments of justices of the peace no declara- 
tion shall be required, but the prothonotary shall enter 
the plea of nil debet to the transcript and put the cause at 
issue; and on the trial the merits on both sides shall be 
heard without regard to the form of action." 

In 1887, Sec. 24 of Rule 6 was adopted as an amend- 
ment and reads in this way: "In appeals from justices of 
the peace, the transcript may be filed by the plaintiff as a 
declaration unless a formal declaration be called for by the 
defendant, and on the trial the merits of both sides shall be 
heard without regard to the form of action, but no appeal 
shall be placed on the issue docket until the defendant, 
as in other cases, has caused his plea to be entered." 
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The question now before us is whether or not the 
answer of the defendant to plaintiff's rule to plead is suf- 
ficient. Before passage of the amendment to Rule 6, pro- 
mulgated in 1887, the prothonotary put an appeal at issue 
as soon as the transcript was filed, using the transcript as a 
narr and entering the general plea of nil debet to all 
transcripts. The very purpose of the amendment in 1887 
was to require a formal declaration when demanded. Our 
interpretation of this rule has been that where the defend- 
ant demanded a formal declaration, the plaintiff was re- 
quired to give it, and that the defendant was not bound 
to enter a plea until that formal declaration has been 
filed. We are therefore of the opinion that the defendant 
in this case is not required to enter a plea until a formal 
declaration has been filed, and the rule to plead to the 
transcript as a narr should be dismissed. 

And now, June 28, 191 1, this rule to plead to the 
transcript as a narr came on to be heard and was argued 
by counsel, whereupon it is ordered, adjudged and decreed 
that said rule be and the same is hereby discharged. 
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Judgment was obtained before a Justice of the Peace January lo, 
in default of appearance by defendant, and on May 15, 191 1, defendant 
filed a transcript of appeal in the Prothonotary*s Office (The Act of 
Assembly requiring appeals to be filed on or before the first day of 
the next term of the Court of Common Pleas). 

Upon rule to strike off the transcript of appeal ,held, that the de- 
fendant is without relief because it clearly appeared from the record 
that the transcript of appeal was taken and filed in the Prothonotary's 
office long after the statutory period for filing the same. 

JUDGMENT — ^APPEAL — FILING TRANSCRIPT IN THE PRO- 
THONOTARY's OFFICE — RULE TO STRIKE OFF. 

No. 23, August Teri;n, 191 1, C. P. of Washington County. 
J. M. Patterson, Atty. for Pltff. 
Opinion by Taylor, J., July 5th, 191 1. 

OPINION. 

Judgment was regularly obtained against the defend- 
ant on the loth day of January before a justice of the peace 
for $18.35, i" default of appearance by the defendant, and 
on the 15th day of May, 191 1, the defendant filed a trans- 
cript of appeal in the Prothonotary's office, and on the 
:?9th day of the same month the plaintiff moved to strike 
off the transcript of appeal, "For the reason that it appears 
from the records that the entry thereof was illegal." And 
this motion is now before us. 

There is no appearance by counsel for the defendant, 
but he appears for himself by filing a paper, in which he 
sets forth that at the time judgment was entered against 
him by default he was sick and unable to attend, and that 
since said appeal was taken he is pecuniarly unable to em- 
ploy counsel and files an affidavit going to the merits of 
the case, which should have been presented at the trial 
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before the justice, or an appeal made to the justice that 
the case be continued on account of sickness, when we 
have no doubt, from our knowledge of the justice, if he be- 
lieved the statement of the defendant, would have contin- 
ued the case until the defendant was able to appear and 
defend his suit. 

We are unable to afford the defendant any relief 
under this motion, it clearly appearing from the record 
that the transcript of appeal was taken and filed in the 
Prothonotary's office long after the statutory period for 
filing a transcript of appeal from the judgment of a jus- 
tice, and there is nothing left for the Court to do but 
sustain the motion and strike off the appeal. 

And now, July 5th, 191 1, for the reasons above 
stated, motion to strike off the appeal is allowed and the 
appeal stricken off for the reasons set forth in oui 
opinion. 
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Heber McDowell v. County of Allegheny and 
R. J. Cunningham, County Controller 

The term of an Alderman elected in February, 1906, and whose 
term expired on the first Monday of May, 191 1, is extended by the 
Schedule adopted, P.L. 1909, page 954, until the first Monday of De- 
cember of that year. 

All aldermen, constables and other elective officers of the wards 
affected by consolidation, in office at the time of such consolidation, 
shall continue in office until the expiration of the terms for which 
they have been elected. 

An alderman whose term of office expired the first Monday of 
May, 191 1, but which was extended to the first Monday of December, 
notwithstanding the consolidation of wards, is entitled to recover 
costs due him from the County, incurred subsequent to the First 
Monday of May, 191 1. 

COSTS — ^^CONSOLIDATION OF WARDS IN CITIES OF THE 

SECOND CLASS — ^TERMS OF ALDERMEN EXTENDED 

UNDER THE SCHEDULE OF I909. 

No. 71, September Term, 191 1, C. P. No. i of Allegheny 
County. 

Franklin A. Ammon, Atty. for PltflF. 

Charles A. Woods, A. B. Hay and Edward B. Vail, Attys. 
for Defts. 

Opinion by Ford, J. October 14, 191 1. 

OPINION. 

The action is in assumpsit and the parties have 
agreed to a case stated from which it appears: 

At the municipal election held in February, 1906, 
Heber McDowell, the plainitflF was elected an alderman of 
the then Eleventh Ward of the City of Pittsburgh. By 
virtue of his commission he assumed the duties of his of- 
fice and his term expired on the first Monday of May, 
191 1. Samuel Frankel was elected an alderman for the 
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Eighth Ward at the municipal election in February, 1907. 
His- commission expires on the first Monday of May, 1912. 
Louis Alpern was elected an alderman of the Seventh 
Ward at the Municipal Election in February, 1908. His 
commission expires on the first Monday of May, 1913. 

Pursuant to the provisions of an act authorizing the 
creation, division and consolidation of wards in cities of 
the second class, proceedings were instituted in the Court 
of Common Pleas No. 2 for consolidating the wards of the 
City of Pittsburgh and so proceeded in that on August 
2*j, 1908 the Seventh, Eighth and eight election districts 
of the Eleventh Ward were combined and constitute the 
Third Ward of the City. Since the formation of the Third 
Ward no alderman has been appointed for such ward nor 
elected by the qualified electors thereof. 

Prior to and since the consolidation Heber McDowell 
has resided in that part of the Third Ward composed of 
the eight election districts of the former Eleventh Ward 
and kept and still keeps his office therein, where he has 
performed and yet performs his duties as alderman. 
Samuel Frankel and Louis Alpern respectively continued 
to reside in that part of the Third Ward which consists of 
the former Wards in which they were respectively elected 
and have performed and continue to perform their duties 
as aldermen. 

Since the first Monday of May, 191 1, in the exercise 
of his office as alderman, the plaintiff for criminal informa- 
tions made, hearings held and defendants discharged con- 
tracted costs amounting to $49.10, for which he rendered 
an itemized bill to the County of Allegheny. The County 
by its Commissioners and Controller, claiming that plain- 
tiff's term expired on the first Monday of May, 191 1 and 
that he was not entitled to the fees demanded, refused 
payment. 

It is stipulated that if the Court be of opinion that 
plaintiff is entitled to receive from the County payment of 
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his bill for $49.10, judgment for that amount shall be en- 
tered in his favor; and if the Court be of opinion that the 
plaintiff is not entitled to receive payment, judgment to be 
entered in favor of the defendant. 

Section 4 of the act of 1905, P. L, 307, provides that 
all aldermen, constables and other elective officers of the 
ward or wards affected by a consolidation, in office at the 
time of such consolidation shall continue in office until the 
expiration of the terms for which they have been elected, 
and their successors shall be elected under the provisions 
of the laws regulating' the election of such alderman, con- 
stables and other ward officers. This act did not attempt 
to shorten or lengthen the terms of aldermen, but per- 
mitted aldermen to serve out their terms. The plaintiff, 
Samuel Frankel and Louis Alpem continued in exercise of 
their duties in the new — the Third — ^ward. 

The plaintiff, admitting that the term for which he 
was elected expired in May, 191 1, contends that by the 
Act of March 2nd, 191 1, P. L. 8, and the amendments and 
schedule accompanying the amendments adopted in 1909 
his term was extended. 

The Act of March 2nd, 191 1 passed to carry into com 
plete effect the amendments to the constitution has no ap- 
plication to this case. An alderman is a constitutional of- 
ficer whose term is limited by the constitution and can- 
not be extended by an Act of assembly, Commonwealth 
v. Sheets, 228 Pa., 301, and Commonwealth ex rel. Bar- 
rett v. McAfee, 59 P. L. J. 523. 

The schedule adopted to carry into effect the amend- 
ments to the constitution, paragraph 4, declares, "All city, 
ward, borough and township officers holding office at the 
date of the approval of these amendments, whose term of 
office may end in the year 191 1 shall continue to hold their 
offices until the first Monday of December of that year." 
(P. L. 1909 page 954) 
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It would appear, therefore, that plaintiff's term hav- 
ing expired in May, 191 1, it was extended by this para- 
graph to the first Monday in December of that year. 

It is, however, contended by the defendant that read- 
ing paragraph 4 in connection with the purpose for which 
the schedule was passed and with Article V. paragraph 1 1 
of the constitution providing that in cities containing 
over 50,000 inhabitants not more than one aldermen shall 
be elected in each ward or district, it is apparent that the 
plaintiff's term was not extended. 

The object of construction as applied to a constitu- 
tion is to give full effect to the intent of the iramers and 
the people adopting it. That interpretation is, of course, 
to be sought in the instrument itself. Com. v. Bell, 145 Pa. 
374; Scranton v. Koehler, 200 Pa. 126. The first resort in 
all cases is to the natural signification of the words used 
in the order and grammatical arrangement in which the 
framers have placed them; and if thus regardea the words 
used convey a definite meaning which involves no ab- 
surdity and no contradiction between parts of the same 
writing, then the meaning apparent upon the face of the 
instrument is the one which alone we are at liberty to say 
is to be conveyed, 8 Cyc. 732. 

The language employed in Paragraph 4 is plain, un- 
ambiguous and conveys a definite meaning. It relates to 
all city, ward, borough and township officers whose terms 
of office expire in the year 191 1 and continues their of- 
fices until the first Monday of December of that year. 
There is no qualification or exception of any office or of- 
ficer within the named classes. Nor is there any con- 
tradiction between paragraph 4 and Article V, section 11. 
The latter fixes the number of aldermen in cities of the 
second class. The schedule has relation to officers whose 
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terms of office will terminate in a designated year. It 
cannot be contended that had there been but one alder- 
man in the Third Ward, the term expiring m May, 191 1, 
his term would not be extended by the schedule, nor are 
we of opinion that plaintiff's term is exempt from the ex- 
press words of the schedule by reason of the fact that 
Frankel and Alpern are commissioned aldermt lor by 
the fact that the termination of plaintiff's term would leave 
two aldermen in commission. 

Paragraph 4 being unmistakable in its language, we 
are of opinion that it extends the plaintiff's term to the 
first Monday of December, 191 1. 

ORDER. 

Now, October 14, 191 1, it is ordered that judgment 
be entered in favor of the plaintiff and against the defend- 
ant for the sum of $49.10. 
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In the Matter of the Appeal of A. Leo Weil from an 
Order of the Board of Registration Commissioners 
Refusing to Register Him as a Voter in the Second 
Election District of the Seventh Ward of the City 
of Pittsburgh. 

An elector being unavoidably absent on the days fixed for reg- 
LBtration of voters by the personal registration Act, presented his peti- 
tion to the Board of Registration to have his name added to the reg- 
istration list. The Board dismissed the petition from which action an 
apeal was taken. Held, that the provision in the Registration Act of 
1906, allowing "any qualified elector who was too ill to appear at the 
polling place on all of the reg^istration days, preceding such election 
or primary, or who was unavoidably absent from the city oh all of 
said days may, at any time, up to within two weeks before any elec- 
tion, present his petition to the Commissioners, setting forth the 
facts as to his illness or unavoidable absence, and setting forth in 
detail the information required to be recorded in the Register, and 
praying that his name be added to the Register in the proper divis- 
ion," means in general elections, and therefore, if the petition is pre- 
sented two weeks before the general election, it is in time. Held 
further, that the two weeks' limit have no reference to the primary 
election. , 

ELECTORS REGISTRATION ^APPEALS ^TIME LIMIT. 

No. 949 October Term, 191 1, C. P. No. 2 of Allegheny 
County. 

Weil & Thorp, Attorneys. 

Opinion by Frazer, P. J., September 28th, 191 1. 

OPINION. 

The admitted facts are as follows: Appellant, a duly 
qualified elector of the second election district of the 
seventh ward of the City of Pittsburgh, being unavoid- 
ably absent from the City upon August 31st, September 
5th and September i6th, 191 1, the days fixed for registra- 
tion of voters by the personal registration act, was not 
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registered as a voter of the election district in which he re- 
sides Upon his return to the City on September 19th, 
191 1, he presented his petition to the Board of Registra- 
tion Commissioners of the City, setting forth the facts and 
asking that his name be added to the registration Hst of 
the election district in which he resides. After notice as 
required by the registration act, and upon consideration, 
the Board dismissed the petition and refused to register 
appellant, from which action this appeal was taken. 

Whether or not the appeal should be sustained de- 
pends upon the construction to be placed upon that part 
of Section 15 of the Personal Registration Act of 1906, 
which provides as follows: 

**Any qualified elector who was too ill to appear at 
the polling place on all of the registration days preced- 
ing such election or primary, or who was unavoidably ab- 
sent from the City on all of said days, may, at any time, 
up to within two weeks before any election, present his 
petition to the Commissioners setting forth the facts as 
to his illness or unavoidable absence and setting forth in 
detail the information required to be recorded in the 
register, and praying that his name be added to the 
register in the proper division," 

The uniform primaries act requires that "the quali- 
fications of electors entitled to vote at a primary shall be 
the same as the qualified electors entitled to vote at elec- 
tions within the election district where the primary is 
held." At first glance it would seem that an elector who 
was either ill or absent on the three days fixed by the Act 
for registering could not vote at the September primary, 
as his petition could not be presented to the Registration 
Commission at least two weeks before the time, fixed for 
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holding the primary. Upon consideration of both the 
uniform primary Act and the general registration Act we 
are of opinion that such was not the intent of the framers 
of those Acts. That a Primary is in a sense an election, 
and persons desiring to participate thereat must possess 
the constitutional requirements of electors to entitle them 
to vote at such elections, there can be no doubt, nor is it 
doubtful that the clause of Section 15 of the statute quoted 
was intended to secure to qualified electors that privilege 
and not to prevent them from voting. The provision 
which prescribes the qualifications necessary is as follows: 
'*The qualifications of electors to vote at a primary shall 
be the same as the qualifications of electors entitled to 
vote at elections within the election district where the 
primary is held." This clause indicates the legislative in- 
tent to distinguish between primary and general elections, 
and read in connection with the portion of the clause of 
Section 15 of the Registration Act quoted it seems to us 
preserve to qualified electors who were absent on registra- 
tion days the right to vote provided their petition is pres- 
ented to the Registration Board **at any time up to two 
weeks before any election/' which in this clause we are of 
opinion means any general election, as the clause ex- 
pressly says if ill or absent on the registration days pre- 
ceding such ''election or primary" he may present his peti- 
tion two weeks before **any election," carefully omitting 
the word "primary." This conclusion is strengthened 
when we find that the last day for registration is exactly 
two weeks prior to the day fixed for holding the primary. 
Consequently if a voter is absent from the city on that 
day it would be impossible for him to present his petition 
to the Board two weeks before election day. Under these 
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circumstances to hold that the Act intended that applica- 
tion should be made two weeks before the primary would 
be to give the clause in question a narrow and technical 
construction and render it inapplicable to primaries, 
which is contrary to the ordinary rules governing the in- 
terpretation of statutes, especially statutes of this class 
where all doubtful questions should be resolved in favor 
of the voter 

To support the findings of the Board appellees cite 
and rely upon McClintock vs. Sheldon, 18 D. R. 305. 
Upon examination of that case we find the facts upon 
which it was determined to be entirely different from those 
now before us. There petitioner, not having paid a State 
or County tax at least one month before the day fixed for 
holding the primary was not an elector qualified to vote 
at that election, and for that reason the Court refused 
his claim to be registered. Here petitioner has complied 
with all the constitutional requirements and is a qualified 
elector and was entitled to register upon either of the days 
fixed for registering, had he been in the City. That case is 
therefore not decisive of the case now before us. 

Being of opinion that the appellant is within the 
meaning of the fifteenth section of the personal registra- 
tion act and entitled to vote, his appeal is sustained, and 
it is ordered that his name be placed upon the register of 
the Second Election District of the Sevetnh Ward of the 
City of Pittsburgh. 
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C L Penn, et al., v. Judd E. Bruff, Sheriff of 
the County of Allegheny 

Since the adoption of the amendment to Sec. 2, Art VIII of 
the Constitution which provides ''The general election shall be held 
bi-ennially on the Tuesday next following the first Monday of No- 
vember in each even numbered year," the Sheriff is not authorized by 
law to spend the money of the County in giving notice of an election 
held in an odd numbered year, known as a municipal election. 

SHERIFF MUNICIPAL AND GENERAL ELECTIONS PUB- 
LICATION OF NOTICE OF ELECTIONS 

AMENDMENTS TO STATUTE. 

No. 107, January Term,, 1912, C. P No. 2 of Allegheny 
County. 

Sur Motion for preliminary injunction. 

A. W. Powell. Atty. for Pltflf. 

James E. Barnett & W. H. Dodds, Attys. for Deft 

Opinion by Shafer, J. 

OPINION. 

The bill is by taxpayers of the County of Allegheny 
against the Sheriff of the County, to prevent him from 
publishing at the expense of the County notices of the 
election to be held in November next, upon the allega- 
tion that the giving of such notice for that election is not 
authorized by law. To the bill is attached a stipulation 
signed by counsel for the defendant by which it is agreed 
that the facts are as stated in the bill and the filing of in- 
junction affidavits is waived. To the bill defendant has 
filed an answer admitting that he proposes to give a notice 
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of the election as alleged, but stating that it is not his in- 
tention to enumerate in the notice any municipal officers 
to be elected at the coming election who were prior to the 
amendments of 1909 elected in February. 

The authority of the Sheriff for giving such notice, 
if any, is to be found in the Act of June loth, 1893, P. L. 
419, Section 10, as amended by the Act of June 26th, 1895, 
P L. 392. This Act provides that it shall be the duty of 
the Sheriff of every County, at least ten days before any 
general election, to be held therein, except borough and 
township elections, to give notice of the same, setting out 
further what information the notice shall contain, namely, 
that he shall enumerate the officers to be elected, shall 
give the full text of all Constitutional amendments, 
designate the place at which the election is to be held, and 
give notice as to what persons are ineligible as election 
officers. 

If the election of next November is a "general elec- 
tion" within the meaning of this Act then the Sheriff is 
authorized and directed to give notice of it, and otherwise 
he is not. As the constitution stood before the amend- 
ments of 1909 Section 2 of Article VIII thereof pro- 
vided: "The general election shall be held annually on the 
Tuesday next following the first Monday of November." 
This section was amended in 1909 so as to read: "The gen- 
eral election shall be held biennially on the Tuesday next 
following the first Monday of November in each even 
numbered year." The next section of the amendment in 
question provides that "All judges elected by the electors 
of the State at large may be elected at a general or munici- 
pal election," and further that all elections for Judges of 
the several judicial districts, and for county, city, ward, 
borough and township offices shall be held on municipal 
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election days, namely, the Tuesday next following the first 
Monday of November in each odd numbered year. 

By amendment 9, Section 2 of Article XIV of the 
Constitution, which provided that County officers shall be 
elected at the general election, was amended to read: 
"County officers shall be elected at the municipal elec- 
tions." 

The general effect of these amendments is to make 
the general election biennial in even numbered yars, and 
the municipal election biennial in odd numbered years, 
instead of each year in February as theretofore; and to 
put into the class of officers to be elected at the municipal 
election all County officers and certain State officers. The 
question to be determiend, therefore, is what elections are 
now to be deemed "general elections" within the mean- 
ing of the Act of 1895. The contention of the plaintiffs is 
that the law must be applied to such elections as at the 
time of its application come within its terms and if the 
election of next November is not a general election as that 
term is used in the Constitution, it being an election in an 
odd numbered and not an even numbered year, the term 
"general election" contained in the Act cannot be applied 
to it. The claim of the defendant is, as we understand it, 
that because when the Act of 1895 was passed it required 
a proclamation as to County officers the coming election 
should be deemed a general election, at least so far as of- 
ficers formerly elected at a general election are to be voted 
for. 

If it were not for the decision of the Superior Court 
in the case of Wilkes-Barre Record versus County ot 
Luzerne, 6 Superior Ct. 600. we should be much inclined 
to the opinion that the term "general election" in the 
Act of 1895 was used not in the sense of the term as used 
in the Constitution, but in a popular and untechnical 
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sense as the opposite of "special election/' and we should 
have thought this to be the case by reason of the exception 
of borough and township elections and of the provisions 
for the proclamation of "any general election to be held 
in cities of the first, second and third classes," which would 
seem to indicate that the Legislature deemed elections 
in cities and boroughs to be general elections. This mat- 
ter was expressly raised, however, in the case above men- 
tioned, and it was there distinctly held that the Act did 
not authorize the proclamation at the expense of the 
County of city elections, and that the term "general elec- 
tion" in the Act in question means the same as "general 
election" in the Constitution. We are, of course, bound 
by this construction of the Act. - It seems to us therefore 
that there is no escape from the conclusion that the elec- 
tion to be held in the coming November is not a "general 
election" within the meaning of the Act, and that there- 
fore the Sheriff is not authorized by the Act to spend the 
money of the County in giving notice of it. It is urged 
by the defendant that this construction of the law would 
require him to make a proclamation in even numbered 
years, while he makes no proclamation in odd numbered 
years no matter what State elections or Constitutional 
amendments may be presented to the people at that elec- 
tion. It is certainly true that this appears anomalous, but 
the Legislature has been in session since the amend- 
ments of 1909 came in force and they have not chosen to 
make any change in the law. There is no constitutional 
requirement of notice of elections, and the legislature may 
regulate the matter as they please. 

Let a preliminary injunction issue restraining the de- 
fendant as Sheriff of the County from publishing notices 
of the election to be held on November 7th, 191 1, at the 
expense of the County of Allegheny, bond to be given in 
One Hundred ($100) Dollars. 
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W. B. Leet v. Frank Smith, et al. 

Upon an application for an allowance of an appeal, where it ap- 
peared the transcript of the proceedings before the justice was left 
with the Prothonotary two days before the return day, but the de- 
fendants went to the Prothonotary's office on the return day, left 
without payment of costs, but two days later tendered the costs to 
the Prothonotary, who refused the same, held — ^that defendants 
were too late. 

While an appeal will be allowed without payment of costs In 
Forma Pauperis, it does not relieve defendant from entering bail 
absolute for payment of costs that had accrued or might in the 
future accrue. 

APPEAL PAYMENT OF COSTS ENTERING BAIL. 

No. , March Term, 191 1, C. P. of Potter County. 

Rule to show cause why an appeal should not be allowed 
Nunc Pro Tunc, from Docket of P. A. McDonald, 

J- p. 

This is an appeal from a Justice of the Peace under the 
Act of 1863 for the recovery of possession of land. 

H. W. Nelson and W. F. DuBois, counsel for plaintiff. 

W. L. Lillibridge, counsel for defendants. 

Opinion by Ormerod, P. J., April 3, 191 1. 

OPINION. 

This is an application for an allowance of an appeal, 
Nunc Pro Tunc from the judgment of a Justice of the 
Peace. 

The petition alleges that a transcript of the proceed- 
ings before the Justice of the Peace was left with the Pro- 
thonotary by the Attorney for the defendant two days be- 
fore the return day with the statement that the defendants 
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would call on the said Prothonotary on Monday the return 
day and pay the costs of entry. 

That the defendants went to the Prothonotary's of- 
fice on the return day to pay the costs and found the pro- 
thonotary was in the Court room and disliking to inter- 
rupt the Prothonotary he did not pay the costs of entry. 

That on Wednesday he tendered the costs to the Pro- 
thonotary who refused the same alleging it was too late. 

The Prothonotary alleges that when the said tran- 
script was left with him, he notified the Attorney for th<. 
defendants that he would not file it unless the costs were 
paid, which is not denied. 

We are not impressed with the excuse given by the 
defendants for not paying the costs. 

There was at least one deputy Prothonotary in the 
Prothonotary's office to whom payment could have been 
made. 

The failure to pay was because of the negligence of 
the defendants in the transcript not having been filed on 
the return day. It was too late when the defendants' At- 
torney offered to pay two days later. 

But there is a fatal defect in the defendant's appeal 
other than the above. 

The Act of June 24, 1885 P. L. 159 authorizes an al- 
lowance of an appeal without payment of costs, in Forma 
Pauperis. 

When the defendants filed an affidavit that through 
poverty they were unable to pay the costs; it did not re- 
lieve them from entering bail absolute for payment of 
costs that had accrued or might in the future accrue. 

The transcript does not show that any attempt was 
made by the defendants to enter bail. 
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For this reason alone the appeal should not be al- 
lowed. 

And now April 3rd, 191 1 this rule is discharged. 

Reported by H. W. Nelson, Coudersport, Pa. 
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J. J. Williams v. J. Frank Wright 

Writ of ceritorari will be quashed when issued after twenty days 
in an action oTtrover and conversion, even though the record com- 
bines what is admittedly a claim based on implied contract and a 
tort in trover and conversion, the Justice having jurisdiction in both 
causes, and while consolidating the two his record cannot be reversed 
for infirmity after the statutory period for suing out the writ to cor- 
rect the same has passed. 

CERTIORARI TROVER & CONVERSION TORT — 

JURISDICTION. 

No. 244, October Term, 191 1, C. P. of Luzerne County. 

Rule to quash writ of certiorari. 

George J Llewellyn, Attorney for Plaintiflf. 

Burton W. Davis, Attorney for Defendant. 

Opinion by Fuller, A. L. J. Sept. 5, 1911. 

OPINION. 

Judgment was rendered by the magistrate May 17, 
191 1, but the certiorari was not taken until June 24th, 
more than twenty days thereafter, and the motion to 
quash is based upon this ground. 

Defendant urges in reply that the record discloses an 
absence of jurisdiction in respect to the cause of action. 
The material portion of the record is here given: 

Civil suit in trover and conversion. Summons is- 
sued May 12, 191 1, returnable May 17, 191 1, between two 
and three P M. etc. Served etc. 

Now, May 17, 191 1, at 3 P. M. the plaintiff ap- 
pears and being duly sworn claimed $299. for a tea wagon 
and its use, which was left in the shop of the defendant to 
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be repaired, but the defendant did refuse to repair or de- 
liver up said wagon when asked to do so. 

The defendant does not appear. 

Now, May 17, 191 1, at 3 P. M., after hearing proofs 
and allegations, judgment is entered publicly in favor of 
the plaintiff and against the defendant for $299. 

The defendant's jurisdictional argument is entirely 
predicated upon the words "and its use," embraced in the 
cause of action as stated in this record. 

It is ingeniously argued that if those words import 
use by defendant they would introduce a claim based upon 
an implied contract, which could not properly be joined 
w^ith one based upon a tort in trover and conversion, 
while if they import deprivation of use by plaintiff they 
would introduce a claim based upon consequential injury, 
outside of the magistrate's jurisdiction. 

The first alternative would not involve a jurisdictional 
infirmity but would simply present an irregularity, for 
which perhaps the judgment might be reversible on cer- 
tiorari taken in time. 

The second alternative would involve a jurisdictional 
infirmity for which perhaps the record might be reversible 
even on certiorari taken over time, provided deprivation of 
use is a consequential injury. 

This proviso is really the pinch of the case. 

The transaction between the parties, as stated in the 
record constituted a bailment locatio operis which carried 
by implication a contract for repair and return within a 
reasonable time. 

According to all of the authorities, non compliance 
with such a contract and the damages resulting therefrom 
would create a cause of action cognizable by the magis- 
trate in assumpsit. 
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Therefore the second alternative as well as the first 
involves at most only the rejoinder of tort with contract 
in the same action an informality but not a fatal jurisdic- 
tional defect since both causes are within the jurisdiction. 

The rule is made absolute. 

Reported by G. Fred Lazarus, Esq., Wilke* Barre, Pa. 
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Commonwealth v. S. R. Minor 

Where the information alleges that the defendant was guilty of 
embezzlement as agent, and the indictment charges him with larceny 
as servant, the indictment will be quashed. 

INFORMATION EMBEZZLEMENT LARCENY — AGENT — 

SERVANT — MISDEMEANOR — FELONY. 

No. 317, September Sessions, 191 1, C. P. of Luzerne 
County. 

Rule to show cause why Indictment should not be 
quashed. 

W A. Valentine, District Attorney. 

B. W. Davis, Attorney for Defendant. 

Opinion by Carman, A. L. J. Nov. 6, 1911. 

OPINION. 

Now, 6th November, 191 1, for the reason set forth 
the indictment in the above case is quashed. 

The information alleges that the defendant was 
guilty of embezzlement as agent, whereas the indictment 
charges him with larceny as servant. The former of these 
offenses is a misdeameanor, the latter a felony We are 
of opinion that they are two distinct oflfenses and that the 
motion should be allowed. The indictment is therefore 
quashed. 

Reported by G. Fred Lazarus, Esq., Wilkes Barre, Pa. 
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W. A. McCalmont v. William Pierce 

In a suit wherein the verdict was in favor of defendant for costs, 
judgment was regularly entered against plaintiff for costs, 
and the costs, amounting to $29.03, were taxed by the Pro- 
thonotary, paid by the plaintiff and receipt noted on the docket. No 
appeal was taken and subsequently a second bill of costs, amounting 
to $67.11, was filed by plaintiflF. The amount of the costs was not 
excepted to. Held, that the plaintiff was liable for the full amount 
of the costs not appealed from, that liability having been fixed by the 
verdict of the jury. 

PROTHONOTARY — VERDICT OF JURY FOR COSTS — ^APPEAL. 

No. 362, May Term, 1910, C. P. of Washington County. 

Petition to Strike Off Judgment. 

James R. Burnside, Attorney for Plaintiff. 

James Magill, Attorney for Defendant. 

Opinion by Taylor, J., July 5, 191 1. 

OPINION. 

In an action of trespass, wherein the said McCalmont 
was plaintiff and the said Pierce defendant, after trial the 
jury rendered a verdict in favor of the defendant for costs, 
and judgment was regularly entered against the plaintiff 
for costs. On January the 3rd' 191 1, the plaintiff called 
at the Prothonotary's office, to ascertain the amount of 
costs due on said judgment. The Prothonotary taxed 
said costs, amounting to $29.03, which amount the plain- 
tiff paid to the Prothonotary, and his receipt is noted on 
the docket for the amount so taxed. The plaintiff is now 
claiming that this receipt for the $29.03, placed upon the 
docket by the Prothonotary, was in full satisfaction of the 
judgment and lien. 

On the 4th day of January 191 1, the defendant, Wil- 
liam Pierce, filed an additional bill of costs in proper form 
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W. A. McCalmont v. William Pierce. 

and sworn to, amounting to $67.11. No appeal was taken 
from the taxation of this second bill of costs, amounting 
to $67.11, but the plaintiff, when notified of the filing of 
this additional bill, refused to pay them, claiming that he 
had satisfied the docket when he paid the $29.03, being 
then all the costs taxed against him. At that time the 
plaintiff's bill had not been filed. 

The amount of the costs is not excepted to, and we 
must take it that they are legal costs of the case and 
therefore a part of the judgment and are payable, until 
the judgment is marked satisfied upon the record. There 
can be no question but that the plaintiff is liable for the 
bill of costs filed by the winning party and payable by the 
losing party, as the verdict of the jury determined in this 
case, and the receipt of $29.03, showing that that much 
of the costs was paid by the plaintiff, is not a satisfaction 
of this judgment, and he is liable upon the verdict of the 
jury for the full amount of the costs not appealed from, 
to wit, $67. By the receipt of $29.03 there was no satis- 
faction of the judgment of costs, but a partial payment on 
whatever costs were legally taxable, and, as we have al- 
ready said, the $67 is not attacked in any way and its pay- 
ment refused except for the reason it was a supplemental 
bill of costs filed soon after the plaintiff called and paid 
the $29.03. 

There can be no question of the plaintiff's liability on 
the verdict of the jury for all the legal costs taxed or un- 
appealed from, and the judgment for the defendant, car- 
rying the costs, is not satisfied until all the legal costs are 
paid and satisfaction in full of the judgment for costs. 

And now, July 5th, 191 1, this rule came on to be 
heard upon petition and answer, and after argument, 
upon due consideration, the petition and rule are dis- 
missed at the costs of the petitioner. 
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Ford V. Campbell 

Defendant, a Constable in whose hands an execution was placed, 
made an appraisement and sale of defendant's goods at one time, 
ignored claim of exemption, did not legally advertise the sale, and the 
appraisers were the purchasers. Suit was brought against the con- 
stable and the defendant claimed to be entitled to a demand before suit 
was entered. Held, that such demand was not necessary, an<i that 
the defendant would have been protected by his writ, had he obeyed 
its direction; that he was commanded by it to make the levy and sale 
according to law, and that the jury found that he had violated that 
instruction and acted in disobedience of his writ and was a tres- 
passer. 

ACTION AGAINST CONSTABLE — EXECUTION DEMAND 

PRIOR TO SUIT. 

No. 49, March Term, 1908, C. P. No. i of Allegheny 
County. 

Motion for judgment non obstante. 

Tliomas M. Marshall, Jr., Attorney for Plaintiff. 

R. M. Ewing, Attorney for Defendant. 

Opinion by Macfarlane, J. July 17, 191 1. 

OPINION. 

The disposition of this case was deferred at the re- 
quest of counsel in the vain hope of a settlement. 

The defendant is a constable and by virtue of an 
execution issued upon a judgment obtained before an al- 
derman made a levy and sale of plaintiff's goods. She 
and her witnesses testified that he made an appraisement 
and sale at one time, ignored her claim of exemption, did 
not legally advertise the sale and that the purchasers were, 
the appraisers. The verdict was for $1,500, that is, the 
value of the goods was fixed by the jury at about $1,200. 
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The motion for judgment non obstante is based on 
the proposition that defendant was entitled to a demand 
before suit was entered. Although the Act of March 21, 
1772, I Sm. L. 364, (Stewart's Purdon, page 731), has 
been construed m many cases I have been unable to find 
an adjudication of this precise question. Under Section 
6 no action shall be brought against any constable for 
anything done in obedience to any warrant under the 
hand and seal of any justice of the peace until demand 
has been made for a copy of the warrant. It has been held 
that a want of jurisdiction in the justice does not render 
the constable liable, for he has acted upon a warrant ap- 
parently regular and with presumed jurisdiction. Barr v. 
Boyles, 96 Pa., 31. That demand is necessary before 
action on a void judgment, Com. v. Warfel, 157 Pa., 444; 
for an execution beyond the district of the justice, Varley 
V. Zahn, 11 S. & R., 185; for refusing to allow exemption 
when the justice had endorsed on the writ that no ex- 
emption was to be allowed, Bassett v. Walker, 3 Pa. C. C, 
183; for executing a writ on a judgment which had been 
superseded by appeal, Leonard v. Dillon, 76 Pa., 44. The 
protection of the statute was given because the constable 
in all of these cases had proceeded in obedience to the 
writ. 

He is not protected and demand is not necessary 
where he refused to execute a writ. Com. v. Yeisley, 6 
Supr. 273, where the distinction is show^n with citation of 
cases. So where he permitted a prisoner to escape because 
he acted in contempt of his warrant. Lantz v. Lutz, 8 Pa. 
405. Where he abandoned his levy and returned the writ 
he is not protected. Pollock v. Ingram, 6 Sup. 556, where 
it is said that "the object of this section of the Act of 1772 
was to protect constables and inferior officers from suffer- 
ing injury for acts done strictly in obedience to their 
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warrants by reason of irregularity for want of jurisdiction 
in the magistrates." 

Here the defendant would have been protected by 
his ^writ had he obeyed its direction, but he was com- 
manded by it to make the levy and sale according to law 
and the jury found that he had violated that instruction, 
that he acted in disobedience of his writ and was a tres- 
passer. 

The motion for judgment must be overruled. 

There was the usual conflict of testimony and the 
jury found against the defendant and as the credibility of 
the witnesses was for them, we cannot go behind their 
verdict. At the trial I was strongly of the opinion that 
the value of the household goods was inflated. Some of 
the testimony plainly showed that estimate was based up- 
on the value to the owner and not the general market 
value, and when the verdict was rendered I was satisfied 
that it must be reduced. 

ORDER. 

Now, July 17, 191 1, the motion for judgment non 
obstante is overruled. If the plaintiff within fifteen days 
will remit $500 of the verdict, the motion for a new trial 
will be refused, otherwise it is granted. If it be remitted, 
the plaintiff may enter judgment against the defendant 
upon the payment of the verdict fee and we will then, up- 
on application, give the defendant an exception nunc pro 
tunc to the order for judgment. 
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Fred Goerner v. E. B. Davidow 

Plaintiff obtained judgment against the defendant on May 13, 
1911. On May 27, 1911, defendant came to his office, said that he 
was going to take an appeal and paid the costs. Alderman stated 
that he had until June 3, 191 1 to perfect his appeal. June 3, 191 1, de- 
fendant, with bail, appeared before the alderman. Alderman stated 
he would send the transcript to his office on June 5, 191 1. The Alder- 
man testifies that on Monday, June 5, he took the transcript to the 
office of deJFendant, and not being in, put the transcript through the 
door. Defendant claims he did not receive it. The first knowledge 
defendant had of any delay in perfecting his appeal was when plain- 
tiff's counsel on June 6, 191 1, notified him. The next day defendant 
petitioned Court for leave to file an appeal nunc pro tunc. Held, that 
defendant, having under all the circumstances, done everything 
necessary to perfect his appeal, and having made prompt application 
to the Court for relief, it should be granted. 

APPEAL NUNC PRO TUNC MISLEADING INFORMATION 

GIVEN BY MAGISTRATE. 

No. 34, October Term, 191 1, C. P., Luzerne County. 
Rule for leave to file appeal nunc pro tunc. 
M. H. McAniff, Attorney for Plaintiff. 
W.J. Goeckel, Attorney for Defendant. 
Opinion by Jojies, A. L. J., Dec. 4, 191 1. 

OPINION. 

In the case of Bellas v. Gommer, 6 Kulp, 439, it is 
held *That where one is ready and willing to comply with 
all the legal prerequisites to an appeal, and a trial by jury, 
he ought not to be deprived of his right by the fault, 
fraud or misconduct of the justice of the peace. In cases 
coming within this principle, the appelate Court exercises 
an equitable jurisdiction by permitting him to perfect his 
appeal if it is imperfect, or to file it nunc pro tunc, if he 
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has been prevented from filing it in time. What a justice 
says to an appellant at the time of taking his appeal as to' 
what he is required to do before him pertains to his offi- 
cial duty, and if it misleads the appellant the Court will 
relieve from the consequences of his mistake." 

In Vandermark v. Borough of Nanticoke, 3rd Kulp, 
457> it was said "That when a person believes that he has 
been wronged by the judgment of a justice of the peace,- 
and within the time allowed by the statute, calls at his of- 
fice for the purpose bona fide of taking an appeal, they are 
entitled to have from the justice all the necessary informa- 
tion and instruction as to the method of so doing." 

In the case at bar, judgment was entered in favor of 
t"he plaintiff and against the defendant, before Alderman 
Gibbs, of the City of Wilkes-Barre, on May 13th, 191 1. 

On May 27th, 191 1, according to the depositions of 
the Alderman, the defendant came to his office, said that 
he was going to take an appeal, and paid the costs. The 
defendant testifies that at the time he paid the costs the 
Alderman stated to him that he had until Saturday, June 
3rd, 191 1, to perfect his appeal. 

The Alderman had no recollection of telling the de- 
fendant when the twenty days would expire, but he said 
"I might have, I would not say that I did or did not." 

On Saturday, June 3rd, 191 1, defendant, with bail, 
appeared before the magistrate, perfected his appeal, and 
the Alderman stated that he would send the transcript to 
his office or deliver it to him on Monday, June 5th. 

The Alderman further testifies that on Monday, June 
5th, he took the transcript to the office of Mr. Davidow, 
there was no one in, and he put the transcript through 
the door, and told the elevator boy to tell Mr. Davidow 
that there was a transcript left there by Alderman Gibbs. 
Mr. Davidow claims that he never received the transcript, 
and the first knowledge he had of any delay in perfecting 
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his appeal was June 6th, when notified by plaintiff's coun- 
sel, and the next day he petitioned the Court for leave to 
file his appeal nunc pro tunc. 

Under all the circumstances in this case, we are of 
the opinion that the defendant did everything necessary 
to perfect his appeal, and his failure to do so was because 
of misleading information given to him by the Alderman, 
and the defendant having made prompt application to 
the Court for relief, the same is hereby granted, and the 
rule to show cause why defendant should not be allowed 
to file his appeal nunc pro tunc is made absolute. 

Reported by G. Fred Lazarus, Esq., WUkes-Barre, Pa. 
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Golden v. McLaughlin 

Defendant was a constable and the trespass complained of con- 
sisted in his seizing and selling certain goods upon an execution, the 
goods being found in the possession of the defendant in the execu- 
tion, plaintiff having made a bailment of them to the person in whose 
possession they were found. Held, that the magistrate had no juris- 
diction, the evidence disclosing that it was an action of trespass on 
the case. 



TRESPASS — TRESPASS ON THE CASE — ^JURISDICTION OF 
MAGISTRATES ACTION AGAINST CONSTABLE. 

No. 349, January Term, 1909, C. P. No. 2 of Allegheny 
County. 

Motion for judgment for defendant non obstante vere- 
dicto. 

H. M. Stein and A. C. Stein, Attorneys for Plaintiff. 

A. L. Large, Attorney for Defendant. 

Opinion by Shafer, J., July 3, 191 1. 

OPINION. 

The action comes into this Court upon appeal from 
the judgment of a Justice of the Peace in an action of tres- 
pass brought before him. The defendant is a constable 
and the trespass complained of consists in his seizing and 
selling certain goods upon an execution, the goods being 
found in the possession of the defendant in the execution, 
the plaintiff having made a bailment of them to the per- 
son in whose possession they were found. A verdict for 
the plaintiff having been returned the defendant now 
moves for judgment non obstante veredicto, on the 
ground that the Justice had no jurisdiction. The claim 
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of the defendant is that the action is in case and not in 
trespass, and that trespass cannot be maintained by a 
plaintiff who was not in possession. 

We are of opinion that the defendant is correct in 
this view of the law, and that the only action which the 
plaintiff could maintain under the circumstances disclosed 
by the evidence was an action of trespass on the case, over 
which the Magistrate had no jurisdiction. The motion 
is therefore granted, and it is ordered that judgment be 
entered for the defendant non obstante veredicto. 
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D. p. Good V. Michael Hawk, et al. 

Where defendant permitted more than three years to elapse be- 
fore making application to the Court for leave to appeal nunc pro 
tunc, such application will be refused. 

APPEAL NUNC PRO TUNC NEGLIGENCE OF DEFEND- 
ANT — LAPSE OF TIME. 

No. 47, October Term, 191 1, C. P. of Luzerne County. 

Rule for leave to file appeal nunc pro tunc. 

B. W. Davis, Attorney for Plaintiff. 

James Lenahan, James McQuade and Arthur Deeman, 
Attorneys for Defendant. 

Opinion by Jones, A. L. J. December 4, 191 1. 

OPINION. 

Suit in assumpsit before W. H. Chapin, Justice of the 
Peace. Summons issued April 23rd, 1908, returnable 
April 30th, 1908, and Judgment rendered May 9th, 1908. 

On May 28th, 1908, costs on appeal were paid; affi- 
davit filed, but no bail entered. 

Transcript of judgment entered by the plaintiff in 
the Court of Common Pleas, and filed on June 8th, 191 1. 

On July 31st, 191 1, upon petition of defendants, rule 
was granted to show cause why an appeal should not be 
allowed nunc pro tunc. 

From the depositions taken in the case, defendants 
claim that they made several attempts within twenty days 
after judgment, to enter bail, but failed, because the jus- 
tice was not at his office to receive the same. 
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Nowhere in the case does it appear that the defend- 
ants were deprived of their right of appeal, through any 
fault, fraud or misconduct of the justice, but through 
their own carelessness and negligence; and having per- 
mitted more than three years to elapse before making 
application to the Court for relief, the rule to show cause 
why defendant should not be allowed to file his appeal 
nunc pro tunc is discharged. 

Reported by 6. Fred Lazarus, Esq., Wilkes-Barre, Pa. 
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Saltlick Township School District v. White 

A School Treasurer met with the School Board and Township 
Auditors for the settlement of his accounts. The Auditors made up 
a settlement June 6, 1908, and found that the School District was in- 
debted to him in the sum of $13.34. On June 29, 1908, certain al- 
leged errors in the Treasurer's account were discovered and reported 
to the School Board. No appeal was taken to the settlement of June 
6, 1908. School Board caused notice to be given to the Auditors and 
Treasurer, and another meeting was set for July 18, 1908. At that 
meeting the Auditors proceeded to reaudit the Accounts and there- 
upon found the Treasurer to be indebted to the School District in 
the sum of $197.75. In a suit brought by the School District against 
the Treasurer, which was finally tried before the Court, without :\ 
jury, under the Act of April 22, 1874, P. L. 109, it was held that the 
settlement of the defendant's accounts by the Township Auditors on 
June 6, 1908 was a complete and final settlement, and never having 
been appealed from was conclusive. 

Prior to the passage of the Act of May 3, 1909, P. L. 392, where 
Township Auditors had made a settlement of the Accounts of tho 
Treasurer of the Township School District, which settlement then 
was considered final by all the parties concerned, and later alleged 
errors in the Treasurer's accounts and in the settlement by the 
Auditors were discovered, the remedy was by appeal from the settle- 
ment to the Court of Common Pleas. 

SCHOOL DISTRICTS — SETTLEMENT BY AUDITORS — ^APPEAL 
— FAILURE TO POST HAND BILLS AND FILE COPIES 
WITH THE TOWNSHIP CLERK AND THE CLERK OF 
COURTS. 

No. 634, December Term, 1908, C. P. of Fayette County. 

Assumpsit. 

H. S. Dumbauld, Attorney for Plaintiff. 

D. M. Hertzog, Attorney for Defendant. 

Opinion by Van Swearingen, J., June 27, 191 1. 

OPINION. 
This is an action of assumpsit to recover from the de- 
fendant the sum of $197.75, with interest thereon from 
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June 6, 1908. The defendant was treasurer of the plaintiff 
school district and the above sum was an amount found 
to be due from him by the townshrp auditors. The case 
was heard before a jury, but at the conclusion of the tes- 
timony, by agreement of counsel, a juror was withdrawn 
and the case was continued, to be submitted to the de- 
cision of the court, after argument, under the provisions 
of the Act of April 22^ 1874, P. L., 109. It has been more 
than a year since the testimony was taken, but it is less 
than two weeks since the case was argued and the briefs of 
counsel were submitted to the Court. From the plead- 
ings and the testimony we find the facts, so far as they 
are material to the decision of the case, to be as follows: 

1. The defendant was treasurer of the school dis- 
trict of Saltlick township for the school year beginning 
on the first Monday of June, 1907, and ending on the first 
Monday of June, 1908, and received and disbursed the 
moneys of the school district for that year. 

2. On June 6, 1908, the defendant met with the 
school board and the township auditors for the settle- 
ment of his accounts, at which time he presented to the 
auditors a statement of the moneys received by him as 
such treasurer, and his vouchers for sums paid out, and 
after going over all his records and vouchers the audi- 
tors made a settlement, of the defendant's accounts, in 
which settlement it was found that the school district was 
indebted to the defendant in the sum of $13.24, which 
amount thereupon was paid to him by the school board. 
The settlement by the auditors was entered in the audi- 
tors' book and signed there by all the auditors, and when 
they adjourned that day the auditors regarded the set- 
tlement of the treasurer's accounts as complete and did 
not expect to have anything more to do with that matter. 
Both the board of auditors and the school board, and also 
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the treasurer, considered the settlement final, and the 
treasurer's bond and vouchers were returned to him. 

3. On or about June 29, 1908, certain alleged errors 
in the accounts of the treasurer and in the settlement 
thereof by the auditors were discovered and reported to 
the president of the school board. No appeal was taken 
from the settlement of June 6, 1908, on account of the 
alleged errors, but the president of the school board 
caused notice thereof to be given to the audtiors and the 
treasurer, and another meeting of the auditors was set 
for July 18, 1908, at which time the treasurer met the 
auditors and objected to having the previous settlement 
of his accounts opened, stating that since that settlement 
he had destroyed his vouchers and could not again pro- 
duce them, but the auditors proceeded to re-audit the ac- 
counts, and thereupon found the treasurer to owe the 
school district the said sum of $197.75, whereupon they 
altered their previous settlement, as entered in the audi- 
tors' book, so as to show the above amount due from the 
defendant. No appeal from this revised settlement was 
taken by the treasurer, who contended that the original 
settlement was final and conclusive. 

4. The errors alleged to have been discovered, and 
which led to the reaudit of the accounts of the treasurer 
and the finding of the above sum due from him to the 
school district were that the amounts of five certain 
school orders for which the treasurer had been given 
credit by the auditors in their first settlement were found 
to be different from the amounts of the orders entered in 
the stub-book of the secretary of the school board by 
whom the orders had been issued, the allegation of the 
school district being that the amounts of these orders had 
been changed after the orders were issued. The defend- 
a,nt denied any knowledge of such matter, alleging that 
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he had paid face value for every order with which he had 
been given credit, that he had turned the orders over to 
the auditors just as he had received them, and that he had 
accounted honestly for every dollar of the school district's 
money which he had received. 

5. The settlement by the auditors on June 6, 1908, 
was not published by posting handbills, nor was a copy 
thereof filed with the town clerk or with the clerk of the 
court of quarter sessions. The only evidence of the set- 
tlement was the entry thereof in the auditors' book signed 
by the auditors. 

6. On December 7, L908, this action of assumpsit 
was instituted to recover from the defendant the said sum 
of $19775 with interest. 

The first question that arises is the legal one as to 
whether the auditors, after having made a settlement of 
the accounts of the treasurer on June 6, 1908, which was 
then considered final by all the parties concerned, had the 
power and authority to alter and revise that settlement 
in order to correct alleged errors subsequently discovered, 
or whether such errors, if existing, could be corrected only 
on appeal. All these proceedings were prior to the passage 
of the Act of May 3, 1909, P.L. 392. They were prior also, 
of course, to the legislation on this subject found in the 
Acts of May 18 and June 9, 191 1, not yet published in the 
usual bound volume of the pamphlet laws. Being of 
opinion that we must determine the legal question in 
favor of the defendant the other questions in the case 
become immaterial and we have made no findings 
thereon. 

The contention of counsel for the plaintiff is that the 
settlement by the auditors of June 6, 1908, was not com- 
plete, and out of the jurisdiction of the auditors until they 
have complied with section 2 of the Act of April 24, 
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1874, P. L. 112, which provided: "That the auditors of 
the several townships and boroughs within this com- 
monwealth are hereby authorized and required to pub- 
lish, by posting handbills, either printed or written, in at 
least five public places within their respective townships 
or boroughs, an itemized annual statement of the receipts 
and expenditures of the borough councils, road commis- 
sioners, supervisors, overseers of the poor and school di- 
rectors for the year preceding the annual settlement for 
their respective districts; said handbills to be posted 
within ten days after such settlement; and further, it shall 
be the duty of said auditors to file a copy of the same 
with the town clerk in their respective districts, and also 
with the clerk of the Court of Quarter Sessions, which 
shall be at all times subject to inspection by any citizen 
thereof." In support of this contention counsel cites 
Commonwealth v. Allis, 19 Pa. Superior Ct., 130, where 
there was a conditional settlement by township auditors 
of th)e accounts of a township treasurer, who was given 
credit in the settlement with the payment of $250 which 
he had not actually paid but which he was to pay at 
once, but with the understanding that the settlement was 
not to be final, but would be corrected, unless the money 
was paid, which practically was agreed to by the treas- 
urer. The money was not paid and the settlement was 
corrected by the auditors, and under those facts it was 
held by the Superior Court that the auditors had a right 
to correct the settlement, as it had not passed beyond 
their jurisdiction. It was conceded that if the settle- 
ment had been filed in the office of the clerk of the court 
of quarter sessions, as required by the Act of February 
17, 1859, P- L. 51, applicable to Schuylkill county, and 
later extended to Potter county, where the case arose, 
it then would have been beyond the control of the audi- 
tors, but it was not held under that act that the auditors 
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had control and jurisdiction over such settlements until 
they actually were filed with the clerk of the court of 
quarter sessions. And in the later case of Commonwealth 
vs. Patterson, 206 Pa., 522, cited by counsel for the de- 
fendant, it was said by the Supreme Court, under article 
7 of the Act of June i, 1885, P. L. 37, making it the duty 
of the controller of the city of Philadelphia to audit the 
accounts of the health officer and state an account and 
file the same in the court of common pleas, that "The 
filing in court is a very proper termination or consequence 
of the audit and the court would doubtless, on applica- 
tion by either the accounting officer or the city, have 
compelled such action, yet that is not the audit. To audit 
is to inspect vouchers, to scrutinize accounts, to hear wit- 
nesses, and then adjudge and record." And the audit in 
that case was held conclusive on the city although it had 
not been filed in the court of common pleas as required by 
the act. It may be noted that section 3 of the Act of 
April 24, 1874, P. L. 112, imposed a penalty on auditors 
neglecting or refusing to comply with the provisions of 
that act. 

There is a radical distinction to be observed between 
the requirements of the law in regard to the county audi- 
tors and the requirements as to township auditors prior 
to the passage of the Act of May 3, 1909, P. L. 392. Sec- 
tion 55 of the Act of April 15, 1834, P. L. 537, requires 
the report of county auditors to be filed among the 
records of the Court of Common Pleas, and from the 
time of being so filed it has the effect of a judgment 
against any officer charged therein with any sum of 
money, and the time for taking an appeal dates from the 
time of filing the report in Court, which makes it neces- 
sary for the county auditors to file their report in Court 
before their duties are completed, so that parties affected 
by their proceedings may appeal from their action. It 
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was on this principle that Brown v. Commonwealth, 2 
Rawle, 40, was decided, under the Act of March 30, 1791, 
3 Sm. L., 15, the fifth section of that act being substanti- 
ally the same as the Act of April 24, 1874, on that sub- 
ject, that case also being cited by counsel as sustaining 
the contention of the plaintiff, and being commented on 
in Commonwealth v. Allis, 19 Pa. Superior Ct., 130. But 
as to township auditors, prior to the Act of 1909, it was 
different, and this case is to be determined according to 
the law as it existed prior to the passage of that act. 
Under section 104, of the Act of April 15, 1834, P. L. 537, 
until the passage of the Act of 1909, the time for taking 
an appeal from the action of township auditors began to 
run from the time of the settlement by the auditors, both 
by the provisions of the act itself and under the decisions. 
When a settlement once was terminated the auditors 
could not open the -settlement, because if they had been 
allowed to do so the accounting officer would have been 
unable to tell when a conclusive settlement had been 
effected. 

But the decision in Commonwealth v. Allis, 19 Pa. 
Superior Ct., 130, is against the plaintiff on other grounds. 
One of the questions there was as to whether section 2 of 
the Act of April 24, 1874, P. L. 112, relied on by the 
plaintiff here, repealed section 2 of the Act of February 
I7> 1859, P. L. 51, as to Schuylkill county, extended to 
Potter county by the Act of April 2, i860, P. L. 584, 
which provided that all township and school district audi- 
tors should within ten days after making the yearly set- 
tlements with the officers of said townships and school 
districts file the accounts so audited and settled, together 
with a list of orders cancelled during the year, in the office 
of the Clerk of the Court of Quarter Sessions. The con^ 
troversy there was over the settlement by township audi- 
tors of the accounts of a township treasurer. In speak- 
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ing of the Act of 1874 the Superior Court said: "The 
second section follows strictly the language of the title in 
designating the officers, a statement of whose receipts 
and expenditures are to be published, but does not men- 
tion township treasurers. * * After further investiga- 
tion of the question, we are clearly of opinion that the Act 
of 1874 does not apply to the filing of the settled and ad- 
justed accounts of township treasurers. It says nothing 
upon that subject." If the section of the Act of 1874 re- 
ferred to did not apply to the settled and adjusted ac- 
counts of township treasurers, because it said nothing 
upon that subject, neither did it apply to the settled and 
adjusted accounts of school treasurers, because they were 
not mentioned therein. Both township and school treas- 
urers were mentioned in the first section of the act, but 
neither was mentioned in the second section. School di- 
rectors were mentioned in the second section, but they 
are different officers, endowed with different powers, and 
subject to different responsibilities, from school treas- 
urers, just as supervisors and road commissioners, also 
mentioned in the second section, are different from town- 
ship treasurers. 

The auditing of the accounts of school treasurers, 
prior to the passage of the Act of May 3, 1909, P. L. 392, 
was governed by the Act of May 21, 1857, P. L. 631, 
which provided: **That it shall be the duty of the bor- 
ough and township auditors, in addition to the duties now 
imposed upon them by law, to settle annually the ac- 
counts of the school treasurers of the different school 
districts in this commonwealth; and that either party 
may take an appeal, as is now provided for in other cases 
of settlement of accounts, by township auditors." By the 
Act of June 24, 1885, P.L. 162, it was provided that any 
taxpayer might make the appeal in behalf of the school 
district. These acts were silent as to posting or filing 
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copies of the settlements. Section 102 of the Act of April 
^5f 1834, P. L. 537, required township auditors to audit, 
settle and adjust the accounts of the supervisors and 
treasurers of the township, and of such other township 
officers as might by law be referred to them, and section 
103 of that act provided that the report of such town- 
ship auditors should be filed with the town clerk, if there 
were one; and if there were no town clerk, it should 
remain with the senior auditor, for the inspection of all 
parties concerned. Even if school treasurers be consid- 
ered township officers, and included as such in section 102 
of that act, on the ground of their accounts having been 
referred to the auditors by the Act of 1857, the only re- 
quirement of the act, as shown in section 103, was that 
the report of the auditors should be filed with the town 
clerk or left remaining with the senior auditor. It does 
not appear in this case whether or not there was a town 
clerk, but the report of the settlement of the defendant's 
accounts by the auditors was entered and signed by the 
auditors in the auditors' book. 

Counsel for the plaintiff alleges in his brief that there 
can be no dispute as to the fact that the defendant has the 
above amount of the township's money. We have made 
no findings of fact on that subject, because, in our view 
of this case, we are not required to determine that mat- 
ter. The allegation of counsel is denied strenuously by 
the defendant. But be that as it may. Even if it were 
found that the money was in the hands of the defendant 
the Court has no power to enter judgment for the plain- 
tiff in this action. The plaintiff's remedy was by appeal 
from the auditors' settlement of June 6, 1908, as pro* 
vided by statute. "In all cases in the courts where the 
authority to proceed is conferred by statute, and where 
the manner of obtaining jurisdiction is prescribed by 
statute, the mode of proceeding is mandatory^ and must 
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be strictly complied with, or the proceeding will be utter- 
ly void." — Norwegian Street, 8i Pa., 349; Harris v. Mer- 
ciir, 202 Pa., 313. We think the language of Mr. Justice 
Agnew, in Blackmore v. Allegheny County, 51 Pa., 160, 
is applicable to the principle involved here, when he said: 
'The mind of the excellent judge who tried the cause was 
so impressed with the injustice of freeing an officer from 
the payment of money which evidently had been received 
and not accounted for, that he suffered a recovery with- 
out any evidence, which we can see, of artifice or fraud 
used to conceal the item from the scrutiny of the audi- 
tors; notwithstanding the effect of this ruling was to open 
and set aside, thus far, the settlement of the auditors of 
the proper year, duly filed and approved by the Court, 
and remaining unappealed from. In this we think he 
erred. Instances of individual hardship or injustice 
appeal strongly to the conscience, but experience has 
shown that a faithful administration of the law is produc- 
tive of greater public advantage, than to suffer it to be 
turned aside by exceptional cases. It is much safer to 
suffer the rem adjudicatam to remain, than to open it be- 
cause it may seem to have been decided erroneously." — 
Section 13 of the Act of March 21, 1806, 4 Sm. L., 332, 
provides: "In all cases where a remedy is provided, or 
duty enjoined, or anything directed to be done by any 
act or acts of assembly of this Commonwealth, the di- 
rections of the said acts shall be strictly pursued." We 
therefore reach the following conclusions of law: 

1. The settlement of the . defendant's accounts by 
the township auditors on June 6, 1908, was a complete 
and final settlement, as conditions then appeared, and 
never having been appealed from was conclusive. 

2. Prior to the passage of the Act of May 3, 1909, 
P. L. 392, where township auditors had made a settle- 
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ment of the accounts of the treasurer of the township 
school district, which settlement then was considered final 
by all the parties concerned, and later alleged errors in 
the treasurer's accounts and in the settlement by the 
auditors were discovered, the remedy was by appeal from 
the settlement to the court of common pleas. 

3. Where such final settlement was made, and a bal- 
ance shown thereby to have been due the treasurer from 
the school district thereupon was paid, the auditors after- 
wards had no power or authority to re-audit the accounts 
and revise their former settlement in the correction of al- 
leged errors and to surcharge the treasurer with an 
amount which they determined to be due from him to the 
school district, the remedy in such case being by appeal 
from the auditors' settlement by the school district or a 
taxpayer thereof in its behalf. 

4. The jurisdiction of the auditors in such case to 
revise their settlement was not sustained by the fact that 
they had not yet posted handbills of the settlement and 
filed copies thereof with the town clerk and the clerk of 
the court of quarter sessions, under section 2 of the Act 
of April 24, 1874, P. L. 112. 

5. Section 2 of the Act of April 24, 1874, P. L. 112, 
did not apply to the settled and adjusted accounts of 
school treasurers. Prior to the Act of May 3, 1909, P. L. 
392, accounts of school treasurers were governed by the 
Act of May 21, 1857, P. L. 631, and appeals from settle- 
ments thereof by township auditors continued to be regu- 
lated by section 104 of the Act of April 15, 1834, P. L. 
537 and by the Act of June 24, 1885, P. L. 162. 

6. Where a re-audit of the accounts of a school 
treasurer and a revision of a former completed settlement 
thereof was attempted by township auditors, who then 
found an amount due from the treasurer to the school 
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district, and such revised settlement remained unappealed 
from, and an action of assumpsit was instituted by the 
school district to recover the amount alleged to De due 
from the treasurer, and the case is submitted to the Court 
for decision under the Act of April 22, 1874, P. L. 109, 
judgment should be entered for the defendant. 

And now, June 27, 191 1, this matter having been 
submitted to the decision of the Court under the Act of 
April 22, 1874, P. L. 109, after argument by counsel and 
upon due consideration, and for the reasons set forth in 
the opinion herewith filed, it is ordered that judgment be 
entered for the defendant, unless exceptions to the decis- 
ion of the Court be filed within thirty days after notice 
thereof by the Prothonotary to the parties or their attor- 
neys, in accordance with the provisions of said act. 
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Commonwealth ex rel. Morgan v. O'Neil, 
et al. Commissioners 

A, residing in a City of the Third Class, was duly elected Trea- 
surer in the year 1909 for the term of three years. His term under 
the then existing laws would have ended on the first day of April,. 
1912. He presented his petition to the County Commissioners re- 
questing that his name be placed on the Primary Ballot as a candidate 
to be voted for at the September Primary Election in the year 191 1. 
Upon their refusal to grant his request, he caused to be issued a writ 
of mandamus. Held, that under the Act of June 21, 1911, P. L. 1102, 
the term of. said Treasurer expired the first Monday of December 
191 1. The present term of office of Treasurers of Cities of the third 
class was not included or affected by the Schedule to the amendments 
to the Constitution. 

PRIMARY ELECTIONS — CITIES OF THE THIRD CLASS — 

TREASURER EXPIRATION OF TERM ^TERM OF 

OFFICE CONSTITUTIONAL AMENDMENTS 

SCHEDULE. 

No. 12, Nov. Term, 191 1. C. P. No. 3, Allegheny County. 

Petition for writ of Alternative Mandamus. 

Lyon & Hunter, Attorneys for Plaintiff. 

G. E. Alter, J. B. Eichenauer, and A. B. Hay, Attorneys 
for Defendant. 

Opinion by Davis J. 

OPINION. 

The relator, under the provisions of the Primary 
Act, approved the ninth day of July 1897 (P. L. 223) 
presented a petition in due and regular form to the Com- 
missioners of Allegheny County, Pennsylvania, the re- 
spondents, requesting that his name be placed on the 
Primary ballot as a candidate to be voted for at the Sej>- 
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tember Primary election in the year 191 1, for the office of 
Treasurer of the City of McKeesport, which office was 
also to be voted for and filled at the November municipal 
election, for the term of four years, beginning the first 
Monday of December, 191 1. 

The City of McKeesport is a City of the third-class, 
and pursuant to the provisions of the Act of May 23. 1889 
incorporating cities of the third-class, a Treasurer of the 
city was duly elected at the municipal election in the year 
1909, for the term of three years, whose term of office 
began on the first day of April, 1909, and en^ed on the 
first day of April, 1912. 

On the 2ist day of June, 191 1, P. L. 1102 an Act of 
the Legislature was approved by the Governor, which 
amended section 2 of Article VI (P. L. 295) of said Act of 
May 23, 1889, in relation to officers then in office and 
their successors, and enacted, inter alia, that "All Mayors, 
City Controller, City Treasurers and members of Council 
now in office, whose terms of office would otherwise ex- 
pire in the year one thousand nine hundred and twelve 
shall hold their offices until the first Monday of December 
one thousand nine hundred and eleven and no longer." 

The relator claims the right to file his petition and 
become a candidate for the office of Treasurer for a four 
year term, beginning the first day of December 191 1 for 
the reason that the term of office of the present City 
Treasurer of said City of McKeesport has been shortened 
by the above recited Act of June 21, 191 1, and ends on 
the first day of December 191 1. 

The respondents refuse to permit the petition of the 
Relator to be filed, on the ground that such vacancy 
does not occur in the office of said City Treasurer. That 
under the schedule of the Constitutional Amendments of 
1909 (P. L. 131) and the Act of March 2, 191 1, P. L. 8, 
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the office of the present Treasurer of the City of Mc- 
Keesport was extended until his successor would be 
elected at the Municipal Election in the year 191 3. That 
the said Act of June 21st 191 1, relied upon by the relator 
was inoperative and void in relation to an office, the term 
of which was fixed and extended by said schedule and en- 
acted into and made part of the Constitution under the 
said Constitutional amendments of 1909. 

If this position can be maintained by the respondents, 
then the relator has no right to file his petition as a candi- 
date for the said office of City Treasurer, and this proceed- 
ing for a writ of Mandamus to compel the filing of a peti- 
tion should be dismissed. 

The essential question to be first determined is; Are 
the officers of cities of the third-class — such as mayors, 
controllers and treasurers — who were elected in the year 
1909, and whose terms of office expire in the year 191 2, 
included in and made part of said schedule? 

If the schedule extends the official term of said 
treasurer from the first Monday of April 1912, to the first 
Monday of April 1913, whether there is a hiatus or not 
between the first Monday of April, 191 3 and the first 
Monday of December — the beginning of the official 
year — we may assume as a matter of law that the Legisla- 
ture cannot further extend the term in contravention of 
Article 3, Section XIII of the Constitution, which pro- 
vides — "No law shall extend the term of any public of- 
ficer or increase or diminish his salary or emolument after 
his election or appointment," and the said Act of March 
2, 191 1, need not be taken into consideration in the deter- 
mination of this case. 

We may also assume that if such extension is made 
by the schedule, that the Legislature would have no 
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power to shorten or lengthen the term fixed by the 
schedule, as contemplated by said Act of Jmie 21, 191 1. 

We may also assume that if the said scnedule does 
not affect the treasurer of a city of the third class elected 
at a municipal election in the year 1909, that the Legisla- 
ture had the power to shorten the term of the present 
treasurer of the City of McKeesport, as done by said Act 
of June 21, 191 1, thus creating a vacancy in said office, to 
be voted for and filled at the Primary and general Munici- 
pal election for the present year 191 1. 

It is alleged upon the part of respondents that the 
said Act is unconstitutional as not being germane to the 
section amending the Act of 1889 incorporating cities of 
the third- class. The section amended provides for the 
then existing officers, including a Treasurer, and also 
their successors in office, thus making the amending act 
germane. Section 12 of the act amending the constitu- 
tion, the Act of 1909 (P. L. 131), enacts — "That no in- 
convenience may arise from the changes in the Constitu- 
tion of the Commonwealth, and in order to carry the same 
into complete operation, it is hereby declared that:" The 
schedule is then a declaratory law, not remedial, and is 
declaring into the Constitution the law that shall exist and 
shall operate. 

In order to make a proper construction of the 
schedule it would be well to follow the work of the 
draughtsman in drawing the constitutional amendments 
and schedule. 

The main reason for the adoption of the Constitu- 
tional amendments of 1909 was to classify and declare the 
number of elections, thereby saving time to the electors 
and also saving unnecessary election expenses. The 
amendments provide that the municipal election shall be 
held bi-ennially in November of the odd numbered years, 
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beginning with the year 191 1, and that the general elec- 
tion shall be held bi-ennially, in the even numbered years, 
beginning November, 1912. 

The classifying and changing of time of elections by 
constitutional amendment was a simple matter for the 
draughtsman, and also the amending of the various sec- 
tions of the Constitution relating to the terms of certain 
specified oflFicers> and further designating whether these 
officers should be elected at the general or municipal 
elections. 

The draughtsman having finished with the Consti- 
tution, then came to a large number of Acts creating of- 
fices and fixing terms and he evidently first concluded to 
cover all such Acts and officers and terms that had not 
been included in the amendments to the Constitution it- 
self by a schedule, and declared "In the case of officers 
elected by the people all terms of office fixed by Act of 
Assembly at an odd number of years shall each be length- 
ened one year, but the Legislature may change the length 
of the term, provided the terms for which such officers are 
elected shall always be for an even number of years." The 
reading of this clause indicates that the draughtsman was 
only dealing with Acts of Assembly which fixed the terms 
of election officers at an odd number of years, and was 
not dealing with persons or incumbents holding office 
under such Acts of Assembly, and having in mind that 
terms for odd numbers of years might be one year, three 
years or five years, as in the case of elections for Justices 
of the Peace, instead of Decreasing — as could not be done 
with a one year term of election officers, declared that all 
terms fixed by Acts of Assembly at odd numbered years 
should be lengthened, and to remain so until the Legis- 
lature may change the length of the term, provided, how- 
ever, that when the Legislature did change such terms, 
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the length thereof should always be for an even number 
of years. 

The draughtsman then provided that the official 
terms of such officers should not be affected, so far as re- 
late to the ''officers elected at the general elections in the 
year one thousand nine hundred and eight, nor to any 
City, ward, borough, township or election division of- 
ficer, whose term of office under existing law ends in the 
year one thousand nine hundred and ten.'' In construing 
this section it may be noted that the amendments to the 
Constitution itself provide for all officers to be elected at 
subsequent general elections, and that the draughtsman 
was now dealing only with officers to be elected at muni* 
cipal elections, and that all official terms of officers elected 
either in the year 1908 or 1910, elected for an odd number 
of years, would expire in the years in which the municipal 
election would take place, and that this paragraph w^as 
an unnecessary provision in the schedule, so far as such 
officers or the length of terms of such officers are con- 
cerned. He then provides — "In the year one thousand 
nine hundred and ten municipal elections shall be held on 
the third Tuesday of February, as heretofore, but all of- 
ficers chosen at that election to offices, the regular term 
of which is two years, and also all election officers and 
assessors chosen at that election shall serve until the first 
Monday of Dec. in the year. 191 1.*' 

It will be noted now that the draughtsman is dealing 
with the incumbents holding offices and with their of- 
ficial terms, in order that such offices and terms should 
end with the first municipal election under the schedule. 
He also provides that "all officers chosen at that election 
to office, the term of which is now four years, or is made 
four years by the operation of this amendment or this 
schedule, shall serve until the first Monday of December 
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in the year one thousand nine hundred and thirteen. 
That "all Justices of the Peace, magistrates and alder- 
men chosen at that election shall serve until the first Mon- 
day of December in the year One thousand nine hundred 
and fifteen, "thus making the terms end at the proper bi- 
ennial municipal elections. He then provides, so far as 
the election officers who are elected for one year terms, 
that "after the year 1910 and until the Legislature shall 
otherwise provide, the terms of city, ward, borough, 
township and election division officers shall begin on the 
First Monday of December in an odd numbered year." 
This part of the enactment does not do away with the an- 
nual elections of such officers until 191 1, but bridges over 
the hiatus which would occur in the term of such election 
officers from the first Monday of April, 191 1, to the first 
Monday of December, 191 1, the time of the municipal 
election; and the next clause — "All city, ward, borough 
and township officers holding office at the date of ap- 
proval of these amendments, whose terms of office may 
end in the year one thousand nine hundred and eleven, 
shall continue to hold their offices until the first Monday 
of December of that year." This clause to bridge over 
the said hiatus. He then provides — "All judges for the 
courts of the several judicial Districts, and also all County 
officers holding office at the date of the approval of these 
amendments, whose term of office may end in the year 
one thousand nine hundred and eleven, shall continue to 
hold their offices until the first Monday of January, 191 2," 
and this provision is also enacted to cover the aforesaid 
hiatus. 

In no place in the schedule has the draughtsman 
dealt specifically with officers elected in the year 1909 — 
as Treasurer of a city of the third class — such as the pres- 
ent office in question in the City of McKeesport, and in 
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order that the schedule shall effect such officers elected 
in the year 1909, by extending their terms one year, the 
schedule must have a retroactive effect upon such officers. 
For the election of such officers was held in the February 
election of 1909, and the schedule was not adopted and 
did not become a part of the Constitution and go into 
force and effect until the November election of the same 
year. 

*'It is a cardinal rule of construction, that constitu- 
tional provisions, like statutes always operate prospective- 
ly and not retrospectively, unless the words used or ob- 
jects to be accomplished clearly indicate that a retrospec- 
tive operation was intended.*' 8 Cyc. 745. 

No place in the schedule is there any enactment that 
applies directly to the officers elected in the year 1909. 
Nor does the schedule in relation to the extension of 
terms declare that it shall operate on the terms of officers 
heretofore elected, as well as to lengthen the terms of of- 
ficers hereafter to be elected until such terms shall be 
changed by an Act of the Legislature. 

Our conclusion therefore is, that the present term of 
office of the Treasurer of the City of McKeesport was not 
included or affected by the said schedule. That the term 
of the present treasurer is affected and shortened by the 
act of the 21st of June 191 1, and ends on the first Mon- 
day of December, 191 1, thus creating a vacancy to be 
voted for by the electors at the September Primary elec- 
tion and the November election of this year. 

If there is any doubt as to this construction of the 
Constitution, we prefer to err in favor of the right of the 
people to elect rather than any strained construction ex- 
tending the term of the office and taking away such right 
from the people. Especially so, as this decision, if wrong, 
will leave the controversy open to be determined between 
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the person elected at the next election and the one claim- 
ing the right to hold over. While if we decided this 
case in favor of the holding over of the present in- 
cumbent, it would bar the right of the people to elect, 
and would leave a vacancy in the office in case the proper 
Court of Appeal should decide that the present in- 
cumbent was not entitled to hold the oflfice longer than 
the first Monday of December, 191 1. 

Let a Peremptory Writ of Mandamus issue on the 
Respondents. 
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Robinson & Brookman v. Pennsylvania 
Water Company 

Suit was brought before a Justice of the Peace against a Water 
Company to recover an overcharge for water, paid under protest. On 
certiorari, exceptions were filed attacking the jurisdiction of the Jus- 
tice. Held, that no complaint having been made as to the reasonable- 
ness of the rates of the Company, the Justice had jurisdiction. 

In certiorari it will be necessary for the Court to consider the re- 
cord and testimony taken at the hearing for the purpose of determin- 
ing the character of the claim and the question of jurisdiction. 

WATER COMPANIES RATES ^JURISDICTION J. P. MONEY 

PAID UNDER PROTEST. 

No. 391, September Term, 1911, C. P. No. i of Allegheny 
County. 

Certiorari. 

W. H. Pratt, Attorney for Plaintiff. 

Duff & Carmack, Attorneys for Defendant. 

Opinion by Ford, J. September 28, 191 1. 

OPINION. 

This is a certiorari to a justice of the peace. The 
Pennsylvania Water Company, plaintiff in error, filed 
eight exceptions, raising two questions: 

First. That the record of the justice as to the cause 
of action is vague, indefinite, uncertain and not sufficient 
to show that he had jurisdiction. 

Second. If the record fully set out the cause of 
action it would appear that the justice had no jurisdiction. 

The exception that the transcript does not sufficient- 
ly set forth a cause of action cannot be sustained. The 
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justice's return shows that the action is in assumpsit; that 
at the hearing held June 27, 191 1 the plaintiffs and de- 
fendant appeared; that Mr. Brookman, agent for James 
Masters and R. W. Ribble, being sworn, testified that the 
Pennsylvania Water Company is in their debt in the sum 
of $4.15, being an overcharge for water used on the pre- 
mises No. 8128 Frankstown Avenue, Pittsburg, from the 
15th day of January to the 15th day of June, 191 1. The 
plaintiff by his testimony shows that the payment was 
made under protest. This is a charge within the jurisdic- 
tion of a justice of the peace. 

It is, however, denied that the record designates the 
claim for which suit was brought, and it is alleged by the 
plaintiff in error that the record and the testimony at the 
hearing show that the sum sought to be recovered was 
an amount demanded by the company under its rules es- 
tablishing a minimum charge and the suit therefore in- 
volved the question of the reasonableness of the rules. 

"The ownership of a corporation is as absolute and 
comprehensive as that of a private citizen. It includes the 
right to put a value upon its property and determine on 
what terms it will part with or supply its customers with 
the commodity in which it deals, in the same manner that 
an individual or a partnership could do," Brymer vs. But- 
ler Water Co., 179 Pa. 231. The company has the right 
to fix a schedule of rates and adopt such rules in regard to 
the use of the water and the payment thereof as the com- 
pany deems expedient. But this right is subject to super- 
vision by the courts. The act of April 29, 1874, Sec. 34, 
P. L. 73, provides that the Courts of Common Pleas of 
the proper county shall have jurisdiction and power upon 
bill or petition of any citizen using the water of any such 
companies to hear, inquire and determine as to the 
charges thereof and to decree that the bill be dismissed or 
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the charges decreased as to the Court may seem just and 
equitable. This act and subsequent legislation was in- 
tended to govern water companies in determining the 
charges for water furnished, Schoeder vs. Gas. & Water 
Co., 20 S. C. 258, and provides a method whereby a cus- 
tomer complaining of the charges may have his com- 
plaint investigated. No authority is given a justice of 
the peace to pass upon the reasonableness of the rates es- 
tablished by the company for the supply of water to its 
customers. 

The evidence before the justice was returned with 
and is annexed to the transcript. Upon certiorari the 
Court will look into the evidence of fact only where pay- 
ment after judgment and before execution or where want 
of jurisdiction is alleged, Merkle vs. Schwoyer, i Wood- 
ward 291, and Beyerly vs. Hunger, i Woodward 354. For 
the purpose of determining the character of the claim and 
the question of jurisdiction it is necessary that we consider 
the record and testimony taken at the hearing. 

The material facts as disclosed by the evidence are as 
follows: 

The plaintiff in error is a corporation organized for 
the purpose of supplying water to the public. 

Under date of October i, 1909, B. W. Ribble and 
James Masters made application to the company for a 
supply of water in premises No. 8128 Frankstown avenue, 
owned by them, agreeing, inter alia, that the "applicant 
shall pay for the water used upon the premises as shown 
by the meter readings at the regular rates charged by the 
company, provided the minimum semi-annual charge 
shall be $5, payable in advance," and "the applicant shall 
be held responsible for all water rents and meter charges 
for said building until payment thereof is made and writ- 
ten notice is given to the company to discontinue service." 
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Rule No. 31 of the Rules of the plaintiff company 
provide: "There shall be a minimum charge payable semi- 
annually in advance where the service is by meter." The 
charge entitles the appUcant to the use of a certain quan- 
tity of water per half year. The rule further provides: 
"The minimum rate shall be paid whether such amount be 
used or not and no credit shall be allowed thereon if 
water be used for any part of the period for which the 
minimum rate was paid." 

It is admitted that from January 15th to June 15th, 
191 1, no water was used on the premises. About Feb- 
ruary 15th or March 4th the water was turned off. On 
June 19th Mr. Brookman, upon behalf of the owners, 
paid the company $6 under protest, the company claiming 
that under its contract with defendants in error and its 
rules it had a right to demand payment of the minimum 
charge for the period from January 15th to June 15th. 
The defendants, denying the right of the company to de- 
mand the minimum charge for the water when turned off, 
brought this action to recover a part, viz., $4.15, of the 
sum paid under protest. The evidence as to the date and 
the circumstances of turning off the water is conflicting. 
The defendants in error claim that the water was turned 
off about February 15th with their consent; the plaintiff, 
that the water was turned off about March 4th by reason 
of non-payment of charges. On certiorari the Court will 
not pass upon the correctness of the judgment of the 
justice on the facts in issue. 

It is manifest that on June 19th the claim of the 
company was not for an advance payment nor for a mini- 
mum charge for water which might have been, but was 
not, used; it demanded and required the owners to pay 
for a period during a part of which the water was turned 
off. By Rule 4, paragraph G, the company reserved the 
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right to discontinue service under the application for non- 
payment of any amount for water supplied. 

Upon default, the company might continue the ser- 
vice and whether water was used or not demand payment 
of the minimum charge, or discontinue service, and ter- 
minate its obligation to furnish water under the applica- 
tion. In this case the company elected to turn the water 
off. Its right to demand a minimum charge for the subse- 
quent period is not clearly and expressly given either by 
Rule No. 31 nor by any other rule to which our attention 
has been called. No complaint was made that Rule No. 
31 was unreasonable or the rates excessive, nor did the is- 
sue require that the justice inquire into the reasonable- 
ness of the rules of the company. The action was for 
money paid under protest and claimed by the defendants 
in error to have been charged without right either under 
the contract or the rules of the company and as such was 
recoverable by suit brought before a justice of the peace. 

ORDER. 

Now, September 28, 191 1, the exceptions are dis- 
missed and the judgment of the justice of the peace af- 
firmed. 
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Commonwealth ex rel. Bonnell v. Grant J. Smith, 
et al., Commissioners 

A was elected to the office of Assessor on the 15th day of Feb- 
ruary, 1910, but maintained that by reason of the provisions contained 
in the schedule for the amendments to the Constitution of the Com- 
monwealth of Pennsylvania, adopted at the General Election held on 
the 22nd day of November, 1909, the term of his office which was fixed 
by that statute for three years, would terminate on the first Monday 
of December, 191 1, and that after that date there would be a vacancy 
in said office unless his successor should be elected on November 7, 
191 1. Held, refusing the writ of mandamus, that the term of his of- 
fice would terminate the first Monday of December 1913. 

By the provisions of the Schedule referred to, all officers elected 
at the municipal election of February, 1910 are grouped in three 
separate classes, apparently arranged with reference to the length of 
the terms of their respective offices and providing for the termination 
of the office to which they were elected on the first Monday of Dec- 
ember next succeeding the municipal election to be held nearest the 
time of the expiration of the term of their office, — ^the first class con- 
taining all those whose terms expire the first Monday of December, 
191 1, the second class containing all those whose terms expire the first 
Monday of December, 1913 and the third class containing all those 
whose terms expire the first Monday of December, 191 5. The office 
of Assessor was held to fall clearly within the provisions of the second 
class. 

ASSESSORS EXPIRATION OF TERM — TERM OF OFFICE — 

CONSTITUTIONAL AMENDMENTS SCHEDULE. 

No. 183, September Term, 1911, C. P. of Erie County. 

Rule to show cause why writ of Mandamus should not 
issue. 

W. P. Gifford, Attorney for Plaintiff. 
J. C. Thomas, Attorney for Defendant. 
Opinion by Benson, J. Aug. 21, 191 1. 

OPINION. 

On the seventh day of August, 191 1, at the instance 
and on the complaint of W. M. Bonnell as relator, a rule 
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was granted, to show cause why a writ of mandamus 
should not issue to Grant J. Smith, Melvin J. Smith and 
Charles B. Lorenz, Commissioners of Erie County, di- 
recting and commanding them to file the petition of the 
said W. M. Bonnell to have his name printed upon the of- 
ficial ballot for the primary election to be held on the 30th 
day of September, 191 1, as a candidate for the office of 
assessor for Harbor Creek Township, Erie County, 
Penna. 

It appears from the petition and answer that W. M. 
Bonnell, the relator, \yas duly elected to the office of as- 
sessor of Harbor Creek Township at the municipal elec- 
tion held on the 15th day of February, 1910, and was duly 
qualified as such, and is now the duly elected and qualified 
assessor of said township and acting as such. 

The relator maintains that by reason of the provi- 
sions contained in the schedule for the amendments to the 
constitution of the Commonwealth of Pennsylvania, 
adopted at the general election held on the second day of 
November 1909, the term of his office, which is fixed by 
statute at three years, would terminate on the first Mon- 
day of December 191 1, and that after that date, there will 
be a vacancy in said office unless his successor be elected 
at the coming municipal election to be held on the Tues- 
day following the first Monday of November 191 1. And 
that by reason thereof, and being a candidate for re- 
election to the said office, he is entitled to have his said 
petition filed and his name printed on the official ballot 
for the primarj' election of 191 1. 

The respondents, however, maintain, that having 
been elected to the said office in February 1910, the said 
W. M. Bonnell would, by virtue of his said election, and 
the provisions of the said schedule, continue in office un- 
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til the first Monday of December 1913 and for that rea- 
son, have refused to file his said petition. 

If the tenn of the office to which relator has been 
elected expires on the first Monday of December, 191 1, 
it would be a proper case for mandamus and the rule 
should be made absolute and a writ issued as prayed for, 
but should his said term terminate, as held by re- 
spondents, on the first Monday of December 1913, a date 
subsequent to the municipal election to be held in Nov- 
ember of that year, the rule should be discharged and the 
writ refused. 

The schedule, under and subject to which, the 
amendments to the constitution were adopted and carried 
into operation, provide in the introductory clause, which 
is clearly intended to explain the purpose of the provisions 
contained in the schedule, as follows, "That no incon- 
venience may arise from the changes in the Constitution 
of the Commonwealth, and in order to carry the same 
into complete operation, it is hereby declared that" — and 
then follows the first provision of the schedule as follows: 

"In the case of officers elected by the people all 
terms of office fixed by Act of Assembly at an odd num- 
ber of years shall each be lengthened one year, but the 
legislature may change the length of the term, provided 
the terms for which such officers are elected shall always 
be for an even number of years/' 

The office of assessor to which the relator was 
elected in February 1910 was created by Act of Assembly 
of February 14, 1889 P. L. 7, and fixed the term of the 
office at three years, which term, by the provisions of the 
schedule above recited, was lengthened one year making 
the term of said office at present four years. 
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The schedule further provides as follows, "In the 
year one thousand nine hundred and ten, the municipal 
election shall be held on the third Tuesday of February 
as heretofore; but all officers chosen at that election to an 
office the regular term of which is two years, and also 
all election officers and assessors chosen at that election, 
shall serve until the first Monday of December in the 
year one thousand nine hundred and eleven. All officers 
chosen at that election to offices the term of which is now 
four years or is made four years by the operation of these 
amendments or this schedule shall serve until the first 
Monday of December in the year one thousand nine hun- 
dred and thirteen. All justices of the peace, magistrates, 
and alderman chosen at that election, should serve until 
the first Monday of December in the year one thousand 
nine hundred and fifteen." 

By the above provisions of the schedule, all officers 
elected at the Municipal Election of February 1910 are 
grouped in three separate classes apparently arranged 
with reference to the length of the term of their respective 
offices and providing for the termination of the office to 
which they were elected on the first Monday of December 
next succeeding the municipal election to be held nearest 
the time of the expiration of the term of their office. 

The first class contains all those whose terms expire 
on the first Monday of December 191 1; the second class 
contains all whose terms expire on the first Monday of 
December 19 13 and the third class those whose terms ex- 
pire on the first Monday of December 1915. 

The office of assessor clearly falls within the provi- 
sion of the second class unless specially excepted there- 
from and included in the first class by the provision there- 
of which reads as follows, "And also all election officers 
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and assessors." This taken by itself, would seem to indi- 
cate that the office of assessor was intended to be included 
in the first class of offices mentioned, but when we read 
it in connection with the provision relating to the second 
class, we can plainly see that such an interpretation would 
be in conflict with the following: "All officers chosen at 
that election the term of which is now four years, or is 
made four years by the operation of these amendments 
or this schedule" to which class, the office of assessor 
clearly belongs. 

We can see no good reason for making an exception 
in the office of assessor and taking it out of the class to 
whch it clearly belongs, and the schedule, fails to make 
any proviso to take this office out of the general provi- 
sion covering offices of the second class. 

Taking into consideration, therefore, the general 
purpose and intention of the schedule, as expressed in the 
introductory clause, the grouping of the offices according 
to the length of term into two, four and six year terms 
and the failure to except the office of assessor from the 
provision covering the second class, we are of the opinion 
that the term assessors as used in the schedule is intended 
to include only the office of assistant assessor created by 
Act of June i6, 1891, P. L. 298, which fixes the term of 
the office at one year and provides that he shall perform 
all the duties relating to election now required to be per- 
formed by assessors, and might very properly be termed 
election assessors as his duties pertain to election only, 
and the provision should be read: "Also all election of- 
ficers and election assessors." 

This interpretation is in harmony with the general 
provision and purpose of the schedule and does away with 
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any conflict that might otherwise occur between the two 
provisions of the same. 

For the reasons above stated, we are of the opinion 
that the term of the office of assessor to which the relator 
was elected does not expire until the first Monday of 
December 191 3. 

And now, Augiiust 21st 191 1, the rule to show cause 
is discharged and the writ of mandamus is refused. 
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Home Protective Association, Appellant v. Reese 

The Superior Court has no jurisdiction to review the Judgment 
of the Common Pleas which involves the determination of matters de- 
hors the record. No appeal lies from the judgment of the Common 
Fleas, affirming on certiorari the judgment of a justice of the peace in 
assumpsit. 

APPEAL — ^JUDGMENT OF C. P. CONCLUSIVE — ASSUMPSIT. 

Certiorari 

Error assigned was in affirming judgment of justice of the 
peace. 

Henry Wilson Storey, for appellant. 

D. P. Weimer, for appellee. 

Argued May i, 191 1. Appeal, No. 36, April T., 1911 
by plaintiff, from judgment of C. P. Cambria Co., June T., 
1910, No. 35. 

Opinion by Rice, P. J., July 13, 191 1. 

OPINION. 

This is an appeal from the judgment of the common 
pleas affirming, on certiorari, the judgment of a justice of 
the peace in an action of assumpsit. The justice's tran- 
script and the summons issued by him described the de- 
fendant as a corporation under and by virtue of the laws 
of Pennsylvania, and the former shows that the claim was 
for "the sum of $200 due and owing on an accidental in- 
surance policy held by Falb Edwards alias Edward Farby 
Abati in defendant company." The cause of action, 
though informally stated, was within the jurisdiction con- 
ferred on justices of the peace by the act of 1810, as 
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amended by the act of 1879. The summons was issued 
to constable Downs on February 12, and was returnable 
on February 18. The constable of Canton borough, in 
Bradford county, who was deputized by Downs, returned 
that he served it on February 12, by handing a true and 
attested copy thereof to the president of the company. Al- 
though an affidavit to the truth of the return was not in- 
dorsed on the summons, yet it appears by the transcript 
that it was made under oath specially administered. This 
was sufficient. Upon the hearing of the certiorari de- 
positions were submitted to show the nature of the cor- 
poration, its charter, constitution, by-laws and domicile 
and, upon these, an argument is made that it is not the 
kind of corporation to which sees, i and 14 of the Act of 
July 9, 1901, P. L. 614, apply. We express no opinion on 
the question thus raised, for the reason that we have no 
jurisdiction to review the judgment of the common pleas 
which involves the determination of matters dehors the 
record. Section 22 of the Act of March 20, 1810, 5 Sm. 
L. 161, provides that "the judgment of the court of com- 
mon pleas shall be final on all proceedings removed as 
aforesaid (by certiorari), by the said court, and no writ of 
error shall issue thereon." This prohibition, that has been 
on the statute books for over 100 years and has been 
found to work well, ought not to be refined away by subtle 
and ingenious construction that is, in effect, a repudiation 
of it. It has been upheld and enforced in a multitude of 
cases. We have no authority, and, if we had, we would 
have no disposition, to tone down the vigor of its ex- 
pression. Amongst the late cases, some of which are 
closely analogous to the present, are: Phoenix Iron 
Works Co. V. Mullen, 25 Pa. Superior Ct. 547; 
Adams v. Berge, 30 Pa. Superior Ct. 422; Hunt- 
ington & Broad Top Mt. R. R. Co. v. Fluke, 
32 Pa. Superior Ct. 126; Yost v. Yost, 38 Pa. 
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Superior Ct. 464. Leaving the depositions out of con- 
sideration, as on this appeal must be done, it cannot be 
said that the record conclusively shows that the justice 
did not have jurisdiction of the parties or of the subject- 
matter. Therefore, without deciding whether or not there 
were irregularities or defects ia the record which would 
have justified the common pleas in reversing, we hold 
that its judgment is final. 

The appeal is quashed. 
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William M. Hagginbotham v. County 
of Montgomery 

The Act of May 29, 1907, P. L. 308, amending and repealing the 
Act of June 18, 1895, P. L. 197, which was an amendment to the Act 
of April 25, 1889, P. L. 52, providing '*that from and after the passage 
01 tnis Act, county commissioners of the several counties of thK 
Commonwealth shall, at the proper cost of the respective counties, 
furnish • • • • blank books, dockets, supplies and stationery required 
for each of the county officers, etc.," does not, under the word **sup- 
plies" include postage stamps or mere matters of expense of the 
county treasurer. 

There are many cases in which public officials perform duties for 
which no pay is provided — they take their office cum onere. 

COUNTY TREASURER SUPPLIES POSTAGE LIABILITY OF 

COUNTY TO PAY FOR OFFICE SUPPLIES. 

No. 76, December Term, 191 1. C. P. of Montgomerj' 
County. 

Case Stated. 

J. Whitaker Thompson, Attorney for Plaintiff. 

Conrad S. Sheive, Attorney for Defendant. 

Opinion by H. K. Weand, J. 

OPINION. 

The suit is brought by plaintiff to recover the sum 
of $219.70, which he alleges he has expended for stamps 
and stamped envelopes in carrying on the business of his 
office, as County Treasurer, during his term of office. 

The Act of April 25, 1889, P. L. 52, reads as follows: 
'That from and after the passage of this Act, the County 
Commissioners of the several counties of this Common- 
wealth shall, at the proper cost of the respective counties, 
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furnish the office furniture, books and stationery required 
for each of the county officers hereinafter named whose 
offices are located in the County buildings at the County 
seat, namely, prothonotary, clerks of the several courts, 
register of wills, recorder of deeds, commissioners and 
/reasurer; also all needed fuel and light." 

The above Act was amended by the Act of June 18, 
1895, P. L. 197, so as to read as follows: "That from and 
after the passage of this Act the county commissioners o! 
the several counties of this commonwealth shall, at the 
proper cost of the respective counties, furnish the office 
furniture, blank books and stationery required for each 
of the county officers, whose offices are located in the 
county buildings, at the county seat; also printed court 
calendars and trial lists of the respective courts of com- 
mon pleas, for the use of the officers and attorneys of 
Said courts, and all needed fuel and light." 

It will be noted that this act omits to designate the 
character of the county officers by title to their offices. 
The title of the Act stated its purpose "to include certain 
additional articles of supply." It substituted "blank 
books" for "books" and added "printed court calendars 
and trial lists." 

This Act was again amended by the Act of 29th of 
May, 1907, P. L. 308, "so as to include certain additional 
articles of supply," and to repeal the Act of June 18, 1895. 
It reads as follows: 

"That from and after the passage of this Act, the 
county commissioners of the several counties of this 
Commonwealth shall, at the proper cost of the respective 
counties, furnish the office furniture, blank books, blanks, 
dockets, supplies, and stationery required for each of the 
county officers, whose offices are located in the county 
buildings, at the county seat, and all needed fuel and light; 
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also printed court calendars and trial lists of the respective 
county courts, for the use of the officers and attorneys of 
said court." 

The italicized words supply what was intended to be 
added to the Act of 1895, supra. 

The decision of the case rests upon the construction 
to be given to the word '"supplies," which was not in- 
cluded in the former act. The Century Dictionary defines 
*'supply" (i) The Act of supplying what is wanted. (2) 
That which is supplied; means of provision or relief; suf- 
ficiency for use or need; a quantity of something supplied 
or on hand; a stock; a store. (4) PL, necessaries collected 
and held for distribution and use. 

*'Cyc" Vol. 37, defines "supply or supplies" as a 
noun, that which is or can be supplied; available aggre- 
gate of things needed or demanded; an amount sufficient 
for a given use or purpose; anything yielded or afforded 
to meet a want; necessaries collected and held for dis- 
tribution and use; sufficiency of things for use or want; 
that which supplies a want. 

General definitions, however, cannot in all cases 
solve the question as to how a particular word is to be 
used as expressing the intent and meaning of the user. 

The case, in principle, was ruled adversely to the 
plaintiff by Judge Thomas in Clark vs. Crawford Co., 21 
Pa. C. C, 247, which was a claim for postage by the clerk 
of the court of Quarter Sessions. The claim was made 
under the Act of April 25, 1889, P. L. 52, as amended by 
the Act of June 18, 1895, P. L. 197. 

In the course of the opinion it was said: "It is urged 
that the intention of the legislature was to require the 
county to pay all of the office expenses. We do not so 
understand it. It would have been much easier to gen- 
eralize than tt> particularize, if that had boen the legisla- 
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tive intent, and as an example that such was not the in- 
tention, we observe that the title to the act of 1895 pro- 
vides that the act of 1889 be amended 'so as to include 
certain additional articles of supplies.' " "By the said 
title it proposes additional articles, and does not assume 
to provide for all supplies." The title of the Act of 1907, 
also uses the words "so as to include certain additional 
articles of supply," and the "certain" "additional articles" 
were "blank books," "blanks," "dockets," "supplies," 
"trial lists & calendars," the word "supplies" evidently 
meaning a continuance of the articles mentioned and not 
to add anything new. 

In "County Office Expenses" 19 Pa. C. C. 159, the 
Attorney General held that the county was liable for 
postage and telephone service incurred by the various 
officers mentioned, citing the Act of 1889, and said: "The 
Act of June 18, 1895, extended the provisions of the Act 
of 1889 still further in the direction of requiring the 
county commissioners to pay all expenses thus con- 
tracted." 

We do not so construe the Act of 1907. It does re- 
quire payment of all expenses for the articles specifically 
enumerated thus contracted, but those only. 

Words are to be used in their usual and most known 
signification; but "the sense given to particular words by 
our great lexicographers is always entitled to weight, yet 
when a word is used in an Act of Assembly regard must 
be had to the circumstances surrounding its use." Penna, 
R. R. Co. vs. Price, 96 Pa. 256. 

"In Acts of Assembly, as well as in contracts, gen- 
erality of expression is often to be restricted by regard to 
the subject matter in respect to which it has been used." 
Com. vs. Montrose, 52 Pa. 391. We are of opinion that 
the proper construction to be given to the word "sup- 
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plies" is that it refers to articles already mentioned, or 
that serve a similar purpose, i. e., necessary to carry on 
the work of the office. If the Legislature meant "ex- 
pense" it would have used the appropriate word. 

There may be cases where because of certain duties 
imposed on the officer such construction might be war- 
ranted, as in cases where the officer is required to make re- 
ports to the State, certify documents to the Government 
&c., which duties are sometimes imposed on the Register 
of Wills, Recorder of Deeds, Prothonotary, Clerk of the 
Courts and Commissioners but we know of no such duty 
imposed on the Treasurer as would warrant such con- 
struction in his favor, unless for certain defined duties of 
which the case stated makes no mention. If the parti- 
cular duty is for the State, it should pay and not the 
County, and if for an individual, he should pay. The three 
Acts are in pari materia and must be construed together. 

The Act of 1889 referred to furniture, books and 
stationery. The Act of 1895 added blank books, calendars 
& trial lists. The Act of 1907 added blanks, supplies, 
dockets &c. In each case the supplies referred to articles 
of a similar character to those specifically mentioned. It 
is inconceivable that under the designation of supplies the 
Legislature intended all articles or expense that the of- 
ficer might deem necessary. There are many cases in 
which public officials perform duties for which no pay is 
provided — they take their office cum onere. Our atten- 
tion has not been called to any law which requires cor- 
respondence with tax payers and public officials in the 
performance of the duties of a county treasurer. 

In Dewell vs. Commissioners &c., 66 N. W. 1079, a 
law required that in all cases of advertisement for bids, 
&c., "all contracts for the furnishing of stationery, blank 
books and supplies generally, for all county officers shall 
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be made, &c/' It was held that the word "suppUes," as 
here used, clearly signifies pencils, paper, rubber bands, 
blanks, ink and articles of that description required and 
constantly used by county officers. Its meaning must 
be measured and controlled by the connection in which 
the word is employed, the evident purp>ose of the act, and 
the subject to which it relates, namely, stationery and 
other articles for the use of the county. 

Adopting the same reasoning in this case, we are of 
opinion that the word "supplies" refers to articles of a 
kindred or same character, as those specifically men- 
tioned, and in the case of the County Treasurer does not 
include postage stamps or mere matters of expense. 

And now, January 15th, 1912, judgment is entered 
in favor of the defendant with costs of suit. 
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The Union Cigar Conipany, W. J. Brody, 

Agent and Owner, v. L Pinreca, 

of the Eagle Pharmacy 

Where the Justice has jurisdiction of the case, the record showing 
service by the Constable upon the defendant, as having been made ac- 
cording to law, and the Justice's transcript showing that the Con- 
stable made a return according to law, if such return was not actually 
made or is false, and the record of the Justice is otherwise regular, 
the defendant's redress is by an action against the Constable for a 
false return. 

RECORD OF J. P. SERVICE OF SUMMONS AND RETURN 

justice's transcript ACTION AGAINST CONSTABLE 

FOR FALSE RETURN. 

No. 63, November Term, 191 1. C. P. of Washington 
County. 

Certiorari to Justice of the Peace. 

Vernon Hazard, Attorney for Defendant. 

Opinion Per Curiam, January 10, 1912. 

OPINION. 

But a single exception is filed to the proceedings had 
before the Justice in this case, namely: "The justice of the 
peace did not have jurisdiction of this case for the reason 
that the summons issued was not legally served on the de- 
fendant, L. Pinreca, or the Eagle Pharmacy, i. e., that no 
true and attested copy was served upon him or the said 
Eagle Pharmacy, nor upon any person according to law." 
The record discloses that the summons in this case was 
issued on September the 4th, 191 1, to Fred Sellman, con- 
stable, and on the same day the constable returned under 
oath that he served the within writ upon the within named 
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L. Pinreca, by handing a true and attested copy thereof 
to L. Pinreca. 

From this it would appear that the Justice has juris- 
diction of the case, inasmuch as the record shows the ser- 
vice by the constable upon the defendant, L. Pinreca, was 
made according to law, for the reason that the record of 
the Justice has submitted a transcript which shows that 
the constable made a return according to law. If such re- 
turn was not actually made or is false, and the record of 
the Justice is otherwise regular, the defendant's redress 
would be by an action against the constable for a false 
return. 

Before us is the return of the constable to the Justice 
that the service was a legal one and we cannot go behind 
the record of the Justice in proceedings of certiorari. 

And now, January loth, 1912, this cause came on to 
be heard and was submitted without argument or brief, 
and upon an examination of the record, and after due con- 
sideration, the exception is dismissed at the defendant's 
cost, and the judgment of the Justice affirmed. 
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Eugene Duifield, by His Next Friend, F. W. 
Duffield. V. William J. Latta 

Where a summons is directed to a Constable, whether a return 
by another person, as Deputy Constable, is sufficient, not decided. 

A return of service by leaving a true and attested copy of the ori- 
CinaJ at his farm, near Narcissa, Montgomery County, Pa., defendant 
not being present, giving the same to his Manager, Jacob Bernhardt 
does not comply with the proviso (e) or (d) of the Act of July 9, 1901, 
P. L. 614. 

SERVICE OF SUMMONS — RETURN — SERVED UPON 
MANAGER. 

No. 179, October Term, 191 1, C. P. of Montgomery 
County. 

Certiorari. 

Exceptions to the record of the Justice upon writ of 
Certiorari. 

Freas Styer, Attorney for Plaintiff. 

Franklin L. Wright and N. H. Larzelere, Attorneys for 
Defendant. 

Opinion by Aaron S. Swartz, P. J., November 20, 191 1. 

OPINION. 

The summons was directed to Clayton B. Van Horn, 
Constable, Ambler, Penna. Return of service was made 
as follows: — "Served the within writ of summons June 
30, 191 1, upon William J. Latta, the within named de- 
fendant, by leaving a true and attested copy of the ori- 
ginal, at his farm near Narcissa, Montg. Co., Penna., deft, 
not being present, giving same to his manager, Jacob 
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Bernhard. So answers R. B. Rosenberry, Dept. Con- 
stable." 

This return was sworn to before the justice of the 
peace. 

The exceptions raise the questions, whether the said 
Rosenberry had any authority to serve the writ, and 
whether a service by him is valid, and also whether the 
service upon the manager of defendant's farm, as set out, 
is a good service under the law. The last exception al- 
leges that the evidence submitted was not sufficient to 
sustain a judgment, where the defendant failed to appear, 
at the hearing. 

It is sufficient to say, that the service is not in con- 
formity with the requirements of the law. The deputy 
constable evidently intended his service to fall within 
proviso (e) of the first section of the Act of July 9, 1901, 
P. L. 614, but he failed to comply with the directions 
given in said proviso. The return does not pretend to 
show or declare that the farm was the place of business of 
the defendant. Nor is the service good under proviso (d), 
of said first section of the Act of 1901, as it does not pre- 
tend to show, that the farm was the place of residence of 
the defendant. 

And now, November 20, 191 1, the proceedings be- 
fore the justice are set aside, and the judgment is re- 
versed. 
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John N. Smiley v. M. H. Higby 

Where the record of the justice fails to show any service upon 
the defendant at all, for the reason that the return of the constable to 
the summons issued to him is tUat *'the defendant within, on diligent 
inquiry, cannot be found in County" a judgment entered will be re- 
versed. 

Attachment proceedings issued upon a judgment obtained for 
want of jurisdiction, must fall. 

JURISDICTION J. P. — JUDGMENT BY DEFAULT WITHOUT 
SERVICE UPON DEFENDANT ATTACHMENT. 

No. 52, November Term, 191 1, C P. of Washington 
County. 

Exception to record of Justice. 

Mcllvaine, Williams, McCreight, Attorneys for PlaintiflF. 

Opinion by Taylor, J., January 11, 1912. 

OPINION. 

But a single exception is filed to the record of the 
Justice brought into the Common Pleas by writ of cer- 
tiorari, which is, "The Justice of the Peace did not have 
jurisdiction of this case, for the reason that the summons 
issued by the said Justice was not legally served on the de- 
fedant, which defective service is shown on the face of the 
transcript of the Justice's record." 

We gather from this exception and an examination 
of the record sent up by the Justice that it relates not to 
the attachment proceedings, but to the original judgment, 
and an examination of the record as it relates to the origi- 
nal judgment fails to show any service upon the defend- 
ant at all for the reason that the return of the constable 
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• 

to the summons issued to him is that "the defendant with- 
in on diligent inquiry can not be found in county." On 
this return the Justice proceeded on July 24th, 191 1, to 
hear the plaintiff's claim and the "defendant did not ap- 
pear," and the same day, after examination of plaintiff 
and his witnesses, publicly entered judgment by default 
in favor of the plaintiff for a certain sum, and on the same 
day proceeded to issue an execution for the debt and costs 
and delivered the same to said J. K. Nichols, constable, 
who on the 2Sth, returned the execution "No Goods," 
and on August 5th, 191 1, plaintiff made application for a 
writ of attachment and attached certain moneys in the 
bank at Burgettstown. 

The exception here to this proceeding on the part 
of the Justice relates to the original judgment, and if it 
cannot be sustained in law it follows that the proceeding 
in attachment also fails for want of validity. Nowhere 
does it appear in this record that service was had at any 
time upon the suit entered by .assumpsit for the claim, nor 
does it appear that the defendant in the suit waived any 
requirement upon the part of the plaintiff or the justice 
that would render a judgment so entered against him 
valid. No service was had upon the defendant at all, as 
the record shows, when the Justice proceeded to hear and 
determine the case and enter judgment by default. The 
defendant could not be in default until it is made to ap- 
pear that he was served in the legal way with the sum- 
mons and that the return of the constable showed such 
legal service; on the contrary the return of the constable 
shows no service at all and the defendant could not be 
said to be in default when it appears from the record that 
he was not served, and for this reason the judgment upon 
which the attachment is based must be reversed and the 
entire proceedings set aside. 
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And now, January the nth, 1912, the case came on 
to be heard upon the record of the Justice sent up on the 
writ of certiorari from Common Pleas, and no person ap- 
pearing for the plaintiff and the case being submitted on 
the exception filed, the judgment in this case entered by 
the Justice for the plaintiff against the defendant is re- 
versed and set aside. 
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Com. ex rel Mollahan v. Kleckner 

By Act of June 21, 1911. P. L. 102, amending the Act of May 
13, 1889, relating to cities of the third class, the term of select council- 
men, elected in 1909, for four years, expires on the first Monday of 
December, 191 1. 

The schedule to the constitutional amendment of 1909 does not 
undertake to change the term of any officer elected in that year for the 
term of four years, and the curtailment affected by the said Act is 
not unconstitutional on any ground. 

MUNICIPALITIES — THIRD CLASS CITIES TERMS OF SELECT 

COUNCILMEN — ACT JUNE 21, I9II — SCHEDULE TO 
CONSTITUTIONAL AMENDMENT, I909. 

No. 113, February Term, 1912. C P. Luzerne Co, 

Quo Warranto. 

C. F. McHugh, for relator. 

J. T. Lenahan, for defendant. 

Opinion by Fuller, J., December 4, 191 1. 

OPINION. 

This case has been submitted on petition, answer and 
agreement of the parties waiving all formalities, to the end 
that the question involved may be speedily determined. 

The relator claims right to hold the office of Select 
Councilman for the Thirteenth ward, in Wilkes-Barre, a 
city of the third class, by virtue of election to that office 
at the municipal election, November 7, 191 1. 

The defendant claims right to hold that office by vir- 
tue of election in February, 1909, for the term of four 
years from the first Monday of April, 1909, expiring 191 3. 

The Act of June 21, A. D. 191 1, P. L. 1102, amenaing 
the Act of May 23, 1889, relative to cities of the third 
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class, expressly provides "that all members of Select Coun- 
cil now in office whose terms of office would otherwise ex- 
pire in the year 1913, shall hold their offices until the first 
Monday of December, 191 1, and no longer." 

This provision, if it be constitutional, is, of course, 
decisive against the defendant. 

It cannot be deemed, nor is it claimed to be, uncon- 
stitutional on the ground of curtailing the term of such an 
office after election of the incumbent, nor upon any other 
ground based upon the constitution prior to the amend- 
ments of 1909 and schedule thereto; but is claimed to in- 
fringe said schedule as interpreted by the Supreme Court 
in the late cases of Meisel et ai r. O'Neil et al,\ Com. ex 
rel V. O'Neil et al. 

We cannot concur in this view. 

The schedule does not undertake to change the term 
of any officer elected in 1909 for the term of four years. 

In Section II, it provids that "in the case of officers 
elected by the people, all terms of office fixed by Act of 
Assembly at an odd number of years, shall each be 
lengthened one year," etc., and said cases hold that this 
was operative upon a city mayor and a city treasurer 
elected in 1909 for the term of three years, but they decide 
nothing more. 

Therefore the Act of 191 1, supra, is conclusive and 
compels judgment of ouster in the present case. 

It is accordingly adjudged and decreed that the de- 
fendant be ousted from the office of Select Councilman 
for the Thirteenth ward in the city of Wilkes-Barre. 

Reported by G. Fred Lazarus, Wilkes Barre, Pa. 
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Becuko V. Solomon 

Objection to misnomer of plaintiff should be taken by p4ea in 
abatement. Such objection will be deemed waived by the defendant 
where he goes to trial on the merits and takes his chance of a favor- 
able decision. 

MISNOMER OF PLAINTIFF. 

No. 83, February Term, 1911. C. P. Luzerne County. 
Certiorari. 

M. H. McAniff, for exception. 
Opinion by Ferris, P. J., June 30, 1911. 

OPINION. 

The sole exception to th-e record in this case 
is that the first or Christian name of the plaintiff 
is not stated. It appears, however, that the defendant 
was present at the trial and interposed no ob- 
jection by way of plea of abatement because of the alleged 
misnomer but went to trial on the merits and took his 
chance of a favorable decision of the case. He must be 
held therefore as having waived the objection now made. 
Whittier v. Gould, 8 Watts, 485 ; Freeland v. Pa. Ins. Co., 
94 Pa. 504, 514. The judgment and proceedings are af- 
firmed. 

Reported by G. Fred Lazarus, Wilkes Barre, Pa. 
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Service of summons by delivering to the defendant an alleged 
copy notifying him to appear at a different day than that mentioned 
in the original summons is bad, and confers on the magistrate no 
jurisdiction of the person of the defendant where the judgment is by 
default 

JURISDICTION — SERVICE. 

No. 17, March Term, 191 1. C P. Luzerne County. 

Certiorari. 

J. R. Halsey, for exceptions. 

Opinion by Ferris, P. J., May 21, 191 1. 

OPINION. 

The summons in this case was issued January 12, 
1911, and required the defendant to appear at the alder- 
man's office on January 19, 191 1, between the hours of 
six and seven o'clock p.m. 

On January 13, 191 1, the constable served on the de- 
fendant personally a paper which was not a true and at- 
tested copy of the summons in that it did not notify the 
defendant to appear on January 19, but on January 12, the 
day the summons was issued and the day before the at- 
tempted service. It is hardly necessary to say that such 
a service would not give the alderman jurisdiction of the 
defendant's person. There was no appearance by the lat- 
ter and the judgment by default rendered against him, 
was, therefore, without warrant of law. 

The fifth exception is sustained and the proceedings 
and judgment are reversed. 

Reported by G. Fred Lazarus, Wilkes Barre, Pa. 
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Earl & Wilson v. Bender 

In appeals from judgments of justices of the peace, the return 
day is the first day of the next term after the appeal. 

None of the old statutes and ruks of Court, for obtaining judg- 
ment for want of an affidavit of defense, in actions of assumpsit and 
trespass, are in force since the passage of the "Procedure Act" of 
May 25, 1887, P. L. 271. 

Section 6, of the Act of May 25, 1887, P. L. 271, providing for the 
filing of a plaintiff's statement on or at any time after the return day, 
and that the plaintiff may move for judgment for want of an affidavit 
of defense, after fifteen days' notice that said statement has been filed, 
is a general provision, intended to apply to all actions in the Common 
Pleas, whether commenced there by the issue of a summons, the en- 
try of an amicable action, or by the filing of a transcript of appeal 
from a judgment of a justice of the peace. 

When an appeal is taken from the judgment of a justice of the 
peace, and after the filing of the same, and after the return day, the 
plaintiff files his statement and affidavit of claim, and gives to the de- 
fendant written notice of the filing of the same, together with a copy 
thereof, the defendant is required to file an affidavit of defense within 
fifteen days after such filing and notice; and if no affidavit of defense 
is filed within the fifteen days, the plaintiff is entitled to judgment; 
and the defendant is not relieved from this duty by any rule of Court, 
or practice in the local Court, to the contrary. , 

APPEALS FROM JUDGMENTS OF JUSTICES OF THE PEACE 

JUSTICE OF THE PEACE RULES OF COURT — ^ACT 

OF MAY 25, 1887, P. L. 271 AFFIDAVIT OF 

DEFENSE PRACTICE ^APPEALS. 

No. 136 April Term, 191 1, C. P. of Mercer County. 

Rule for judgment for want of an affidavit of defense. 

W. H. Falls, Attorney for Plaintiffs. 

Horace W. Davis, Attorney for Defendant. 

Opinion by Williams, P. J., September 18, 191 1. 

OPINION. 
The plaintiffs brought this action of assumpsit 
against the defendant, before a justice of the peace, to re- 
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cover the amount alleged to be due and owing to them 
for certain goods sold and delivered to the defendant. On 
March 20, 191 1, the justice rendered a judgment in favor 
of the plaintiffs for the full amount of their claim, $103.86, 
and the costs of the suit. On April 7, 191 1, the defend- 
ant made the required affidavit, and entered bail for an 
appeal from said judgment, and on April 12, 191 1, filed a 
transcript of said appeal in the office of the Prothonotary 
of said County. 

On May 4, 191 1, counsel for the plaintiffs filed in the 
office of the Prothonotary a statement of their claim and 
cause of action, to which were attached copies of the book 
entries, exhibits, etc., upon which said claim is based. On 
the same day on which said statement of claim was sent 
to the Prothonotary counsel for the plaintiffs sent a copy 
of said statement, affidavits and exhibits to Horace W. 
Davis, the attorney of record for the defendant, by mail- 
ing the same to him at Sharon, in said County, accom- 
panied by a letter as follows: 

"Newcastle, Pa., May 3, 191 1. 
''Horace W. Davis, 

"Attorney for Sam Bender, Sharon, Pa., 

"Dear Sir: I havethis day filed in the Court of Com- 
mon Pleas of Mercer County, Pennsylvania, statement 
and affidavit of claim in the case of Earl & Wilson v. Sam 
Bender, at No. 136, April T., 191 1, and herewith send you 
a copy of the statement of claim, together with the ex- 
hibits, copies of book entries, etc. 

"To this statement of claim you will be required to 
file an affidavit of defense, sec. leg., and on failure so to 
do we will move for judgment for want thereof." 

No affidavit of defense having been filed, the 
learned counsel for the plaintiff, on May 26. 191 1, more 
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than fifteen days after the filing of said statement and af- 
fidavit of claim, and the sending of a copy and notice of 
the filing thereof to the defendant's attorney of record, 
presented a petition to the Court, reciting said facts, and 
praying for judgment in favor of the plaintiffs and 
against the defendant for the amount of said claim, foi 
the want of an affidavit of defense. On the presentation 
of said petition a rule to show cause was granted, re- 
turnable to the third Monday of June, 191 1. 

No answer was filed to said rule, nor has an af- 
fidavit of defense been filecf on behalf of the defendant; 
hence the only question before the Court is as to the 
right of the plaintiffs to judgment for want thereof in a 
case coming into Court on appeal from the judgment of 
a justice of the peace. 

It is conceded by the learned counsel for the plain- 
tiffs that in Mercer County it has not been the usual 
practice to file a statement of claim in cases coming mio 
the Common Pleas on appeal from the judgment of a 
justice of the peace, but that in such cases, upon the filing 
of a transcript of appeal, the Prothonotary enters the plea . 
of "Nil debet," for the defendant, as directed by our Rule 
of Court No. 24, which is as follows: "In appeals from 
the judgments of justices of the peace no declaration 
shall be required, but the Prothonotary shall enter the 
plea of "Nil Debet'* to the transcript and put the cause 
at issue; and on the trial the merits on both sides shall be 
heard without regard to the form of action." 

The above Rule was adopted as far back as the year 
1871, and the usual practice on appeals from justices of 
the peace has been in conformity therewith. Since the 
Act of May 25, 1887, P. L. 271, commonly known as the 
"'Procedure Act," such practice has not been universal. 
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but in some cases statements of claim have been filed and 
affidavits required as provided by said Act. 

The contention of the learned counsel for the plain- 
tiffs is that whatever may have been the Rule of Court 
and practice prior to said Act of May 25, 1887, the prac- 
tice since the approval of said Act must be in conformity 
therewith, and the later decisions of our Courts seem to 
support this contention. Section 6, of said Act of As- 
sembly provides as follows: 

**If the plaintiff shall neglect to serve his statement 
at least fifteen days before the return day of his writ, he 
may file it on or at any time after the return day, and, in 
the action of assumpsit, unless the defendant shall file a 
sufficient affidavit of defense within fifteen days after no- 
tice that the said statement has been filed, the plaintiff 
may move for judgment for want thereof." 

This provision is a general one and was, no doubt, 
intended to apply to all actions in the Common Pleas, 
whether commenced there by the issue of a summons, en- 
try of an amicable action or by filing a transcript of an 
appeal from a judgment of a justice of the peace. Potts 
V. Benzenhafer, 6. D. R., 433; Dickerson v. The Central 
R. R. Co., of N. J., 7 D. R., 104; Gould v. Gage, 11 Pa., 
559; Marlin v. Waters, 127 Pa., 177; Connor v. Lyon, 13 
Pa. Super. Ct. 502; Spetz v. Howard, 23 Pa. Super. Ct. 
420. 

In Potts V. Benzenhafer, supra, Arnold, P. J., after 
referring to the Act of 1887, in connection with the Rule 
of' Court of Philadelphia County, adopted since the ap- 
proval of said Act, said: "But independent of the Rule of 
Court, it is settled by authority that all the old statutes 
and Rules of Court for obtaining judgment for want of 
an affidavit of defense, in actions of assumpsit and tres- 
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pass, are no longer in force. The Supreme Court has 
settled this question, by deciding that the provisions of 
the prior Acts and the Act of 1887, cannot stand together 
without establishing two methods of practice and making 
a mongrel of it, and that all prior Acts are necessarily, 
although not expressly, repealed .... It has been said 
that there is no writ or return-day in an appeal from the 
judgment of a magistrate or justice of the peace. But 
this is a mistake. There is a return-day in Court. When 
an appeal has been taken, the transcript of the record 
must be filed in the office of the Prothonotary of the 
Court of Common Pleas, on or before the first day of the 
next term after the appeal (Act of March 20, 1810, sec. 

4), It is also provided by sec. 4 of the Act 

of 1810, that in case of an appeal, the Prothonotary 'shall 
enter the same on his docket, and the suit shall from 
thence take grade with and be subject to the same rules 
as other actions where the parties are considered to be in 
Court.' " The syllabus from which we have thus quoted 
is as follows: 

**The practice on appeals from magistrates is the 
same in the Common Pleas as in cases commenced in that 
Court, that is, under the- Procedure Act of May 25, 1887. 
The Act of April 14, 1846, as well as the Act of March 28, 
1835, is repealed so far as relates to actions of assumpsit 
and trespass." 

In Marlin v. Waters, supra, Mr. Justice Mitchell, 
in referring to the Procedure Act of 1887, said: "The Act 
was undoubtedly intended as a step towards uniformity 
of practice, and its provisions as to judgments for wants 
of affidavits of defense are general, and applicable to all 
Courts. Section 4 provides that *the plaintiff shall be at 
liberty to serve a copy of his statement on the defend-^ 
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ant/ and if such service is made not less than fifteen days 
before the return day, it shall be the duty of the defend- 
ant to file an affidavit of defense on or before the return 
day." 

Section 6 provides "That if the plaintiff shall neglect 
to serve a copy of his statement fifteen days before the 
return day, he may file it on, or at any time after, the re- 
turn day, and have judgment in fifteen days after notice 
of such filing." 

In Conner v. Lyon, supra, the second paragraph of 
the syllabus is as follows: 

"A judgment may not be entered, for want of a suf- 
ficient affidavit of defense, in proceedings on appeal from 
the judgment of a justice where the record fails to show 
that the defendant has had written notice that the state- 
ment has been filed and that an affidavit of defense is re- 
quired." 

In delivering the opinion of the Court, it was said 
by W. D. Porter, J.: "Under the statute, as well as under 
the Rule of Court, the defendant must have written no- 
tice that the statement has been filed and that he is re- 
quired to file an affidavit of defense; and if, at any time 
within those fifteen days, he files an affidavit of defense, 
he is not in default. The record should show that such 
notice was given, or it will not sustain a judgment for 
want of a sufficient affidavit of defense. The entry of 
such judgments, whether under the statute or under a 
Rule of Court, facilitates business, and it is therefore, to 
be commended; but it is a special power to enter a sum- 
mary judgment against a defendant, and is in derogation 
of his right to a trial by jury. In order to invoke the aid 
of such a statute or Rule of Court, the plaintiff must show 
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that he has brought himself within its terms." In Spetz 
V. Howard, supra, Morrison, J., said: 

*'This was an action begun before a justice of the 
peace upon a claim for work and labor done under a parol 
contract, and it came into the Court of Common Pleas by 
appeal. A careful examination of the plaintiff's declara- 
tion or statement of claim, and the notice that the same 
was filed in the Court of Common Pleas, and that a copy 
thereof was delivered to the defendant, convinces us thai 
a good cause of action was stated and that the declara- 
tion furnished a basis for Hquidation, so that under the 
law and the Rules of Court the defendant was called upon 
to file an affidavit of defense. This he failed to do and 
judgment was regularly entered against him for want of 
an affidavit of defense ". 

In the case at bar the learned counsel for defendant 
had written notice of the filing of the plaintiff's state- 
ment and affidavit of claim and was furnished with a copy 
thereof, with express notice that an affidavit of defense 
would be required. Said notice was disregarded; no 
answer was filed in response to the rule to show cause 
why judgment should not be entered against the defend- 
ant for want of an affidavit of defense; and the learned 
counsel for the defendant neither appeared at the argu- 
ment of the rule nor has he submitted any brief of argu- 
ment to Court, although requested so to do. 

In view of all these facts, and upon the authority of 
the cases cited, it seems clear that the plaintiffs are en- 
titled to have judgment entered in their favor as prayed 
for in their petition. The rule must, therefore, be made 
absolute. 

And now, Sept. 18, 191 1, this rule came on to be 
heard, and it was argued by the counsel for the plaintiffs; 
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whereupon, after due consideration, the rule to show 
cause why judgment should not be entered in favor of 
the plaintiffs and against the defendant for want of an 
affidavit of defense, is made absolute, and judgment is 
directed to be entered accordingly. 

Reported by James D. Emery, Mercer, Pa. 
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H. N. Nipple, Administrator of Thomas Hettrick, 
Deceased, v. G. F. Hettrick 

Where defendant is not ieigally served under the Act of July 9, 
1901, P. L. 614, he is not obUged to appear, and the Justice has no 
jurisdiction to enter judgment against him by default. 

If the surety on the Recognizance was objectionable, then a rule 
to perfect the bail would have been in order. 

SERVICE OF SUMMONS ^JURISDICTION JUDGMENT EN- 
TERED BY DEFAULT RECOGNIZANCE 

PERFECTING BAIL. 

No. 42 October Term, 191 1, C. P. of Snyder County. 

Certiorari. 

W. E. Hotisewerth, Attorney for Plaintiff. 

Charles P. Ulrich, Attorney for Defendant. 

Opinion by McCliire, P. J., December 18, 191 1. 

EXCEPTIONS. 

1. The copy of the summons left with the defendant 
by the deputy constable was not an attesrted copy of the 
original summons. 

2. The deputy constable who assumed to serve the 
summons in this case did not swear that the contents of 
his return were true and correct, and the jurat of the Jus- 
tice does not indicate to what said deputy constable was 
sworn. 

3. W. H. Wolf was not a duly elected constable at 
the time he assumed to serve the summons in this case on 
the defendant, and therefore had no right to serve the 
same. 
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H. N. Nipple, Administrator of Thomas Hettrick, deceased, 
vs. G. F. Hettrick. 

OPINION. 

The act of July 9, 1901, page 614 requires that per- 
sonal service shall be made by handing a true and attested 
copy of the summons to the defendant. It is apparent from 
the reading of the statute, and it has been decided in sev- 
eral cases, that it is essential to a good service for it to ap- 
pear from the officer's return that not only a true but at- 
tested copy of the writ was handed to the defendant. 
Smith V. Blakeslee, 30 Co. Ct. 142; Brenner v. Meltzer, 
14 Dist. Rpts. 461. 

Not having been legally served with th^e writ, the de- 
fendant was not obliged to appear, and the Justice had no 
jurisdiction over him, or power to enter judgment against 
him by default. If the surety on the recognizance was ob- 
jectionable, then a rule to perfect the bail would have 
been in order. 

December 18, 191 1, Exceptions sustained and judg- 
ment reversed. 

Reported by Jay G. Weiscr, Middleburg, Pa. 
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Ida Archibald v. Joseph Wagner 

Plaintiff, a defendant in a prosecution for larceny, brought suit 
alleging a criminal proceeding instituted maliciously and without 
probable cause. Held, that the question, whether the defendant acted 
in good faith and upon reasonable and probable grounds, ji^as for the 
Jury. The jury having found against him a new trial was refused. 

To sustain an action for malicious prosecution, malice and want 
of probable cause must concur. 

If in good faith prosecutor sought and obtained and honestly fol- 
lowed advice of competent counsel on a full and fair statement of all 
the facts within his knowledge or which he had reasonable cause to 
believe h« was able to prove, the advice so received and acted upon 
will constitute a defense to the action. 

LARCENY — ACQUITTAL — SUIT FOR DAMAGES FOR 
CRIMINAL PROSECUTION NEW TRIAL, 

No. 434 March Term, 1909, C. P. No. i of Allegheny 
County. 

In re Motion ex parte defendant for a new trial. 

Thomas M. and R. P. Marshall, Attorneys for Plaintiff. 

O. H. Rosenbaum, Attorney for Defendant. 

Opinion by Brown, P. J. 

OPINION 

On the 1 8th of Februarj^ 1907, Joseph Wagner, the 
defendant, made an information before an Alderman 
charging Ida Archibald, plaintiff, with larceny by bailee 
of a black broadcloth dress. She was arrested and after 
hearing held for Court; and upon trial, acquitted. She 
brought this suit alleging that the criminal proceeding 
was instituted against her maliciously and without prob- 
able cause. At the trial she obtained a verdict of $400.00. 

The verdict might have been different (i. e. for de- 
fendant), but that it should have been, is not sufficiently 
clear to warrant the granting of a new trial. 
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To sustain an action for malicious prosecution malice 
and want of probable cause must concur. For if probable 
cause appears, it is immaterial that the prosecutor was 
actuated by malice. His motives will not be inquired into 
if he had probable cause to believe the accused guilty of 
the offense, Emerson vs. Cochran, iii Pa. 619; McClaf- 
ferty vs. Philip, 151 Pa. 86; Beihofer vs. Loeffert, 159 Pa. 
365- 

Defendant alleged that the prosecution was based 
upon reasonable and probable cause and advice of coun- 
sel. In Beihofer versus Loeffert, 159 Pa. 374, it is said: 
**If in good faith the prosecutor sought, obtained and 
honestly followed the advice of competent counsel on a 
full and fair statement of all the facts within his know- 
ledge, or which he had reasonable cause to believe he was 
able to prove, the advice so received and acted upon will 
constitute a defense to the action. It is wholly unimport 
ant, so far as the defense is concerned, whether the advice 
was warranted by the facts submitted to the counsel, as 
the prosecutor, in this particular, is only responsible for a 
full and truthful statement of them." 

Whether the defendant acted in good faith upon rea- 
sonable and probable grounds was a question of fact for 
the jury and the jury found against him. 

At the trial much testimony — ^all oral — was pre- 
sented, testimony so conflicting that necessarily its credi- 
bility and value had to be weighed and passed on by tht 
Jury. As viewed by th^ jury, some of the testimony was 
as good as gold, and some as worthless as a counterfeit. 
From the whole mass of testimony what did the weight 
of it establish? That was the province of the jury to 
decide, Reel vs. Elder, 62 Pa. 308; 233 Pa. at p. no. 

New trial refused. 
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Zack Springer v. W. T. Grimes and 
John S. Danley 

Where the record of the Justice discloses that "The defendants W. 
T. Grimes and John S. Danley both failed to appear, either in person 
or by counsel, and as they had filed no affidavit of defense, the Court 
at the hour of 4:14 P. M. permitted the note to be offered by plaintiff, 
and judgment was entered in favor of the plaintiff against the de- 
fendants, W. T. Grimes and John S. Danley by default for the full 
amount of said note $125. with interest from March 20, 191 1 and the 
costs of suit," but said record fails to show that any evidence was 
heard or that proof was made before the Justice upon which to enter 
judgment, the proceedings will be reversed. 

Where it appears by the record that the Justice gave judgment 
without oath being made as to the signatures of the defendants, to the 
note in suit, and tliat the same was due and owing to the plaintiff from 
said defendants and that no part thereof had been paid, judgment 
will be reversed. 

Under the Act of Assembly it is made mandatory that a return of 
the Constable must show a service upon the defendant of a true and 
attested copy of the summons. 

RECORD J. P. SUIT ON PROMISSORY NOTE SERVICE OF 

TRUE AND ATTESTED COPY OF SUMMONS. 

No. 357, August Term, 1911, C. P. of Washington 
County. 

Certiorari to Justice of the Peace. 
Duncan, Chalfont & Warne, Attorneys for Plaintiflf. 
W. R. Dennison, Attorney for Defendants. 
Opinion by Taylor, J., January 10. 1912. 

OPINION. 

Mindful of the fact that the Courts do not reverse 
proceedings before a Justice of the Peace because they 
are not learned in law except where their errors or omis- 
sions are held to be fatal to an affirmance of their action 
in certiorari proceedings, we are constrained under the 
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exceptions filed in this case and an examination of the 
record of the Justice, sent up, that the judgment rendered 
by him must be reversed. Under the Act of Assembly it 
is made mandatory that the return of the constable must 
show a service upon the defendant of a true and attested 
copy of the summons. This the record does not show and 
is made the first exception. 

The record fails to show that any evidence was heard, 
or that proof was made before the Justice upon which to 
enter judgment. After fixing the time for a hearing, the 
record of the Justice is as follows: ". . . . The defend 
ants W. T. Grimes and John S. Danley both failed to ap- 
pear, either in person or by counsel, and as they had filed 
no affidavit of defense, the court at the hour of 4:14 P. M. 
permitted the note to be offered by plaintiff, and judg- 
ment was entered in favor of the plaintiff against the de- 
fendants, W. T. Grimes and John S. Danley, by default 
for the full amount of said note $125, with interest from 
March 20, 191 1 and the costs of suit." 

From this return of the Justice, his action of giving 
judgment without oath being made as to the signatures 
of the defendants to the note, and further that the same 
was due and owing to the plaintiff from said defendants, 
and that no part thereof had been paid, was clearly error 
on the part of the justice, for the reason that no proper 
proof was made before the Justice upon which to enter 
judgment. Under the Act of July 9th, 1901, P. L. 614, 
Section i, it is made mandatory that the service of the 
summons, in order to be valid, on the defendant, must 
show the service of a true and attested copy of the ori- 
ginal. 

Savage vs. Root, 29 Pa. C. C. Repts. 230. 
Herrington vs. Harter, 39 Pa. C. C. Repts. 131. 
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Garey & Pender vs. Redmond, i Justice L. R. 

153. 
Brenner vs. Meltzer, 30 Pa. C. C. Repts. 294. 
Westoji Mill Co. vs. Brown, i Kulp, 40. 

The third exception to the record of the Justice is 
that the record fails to show that any evidence was heard, 
or that proper proof was made before the Justice upon 
which to enter judgment, and is also fatal. 

The Act of March 20, 1910, requires Justices of the 
Peace to hear proofs and allegations and to enter their 
proceedings at large in the docket or book kept by them 
for that purpose, in which they shall state the kind of 
evidence upbn which the plaintiff's demand may be found. 
While the entries upon the Justice's docket are to be con- 
strued very liberally, yet it is essential that the record 
should disclose that evidence was heard to establish the 
plaintiff's claim. In certiorari, where the record fails to 
disclose that there was any evidence in support of the 
plaintiffs claim, a Justice's judgment in favor of the plain- 
tiff will be reversed. Wolf vs. Sailer, 26 Pa. C. C. Repts. 
23; Dauphin Co. Mutual Live Stock Ins. Co. vs. Pidgeon, 
7 Pa. C. C. Repts., 448, and other cases we might cite. 

And now, January loth, 1912, judgment of the Jus- 
tice in this case is reversed on Exceptions i, 2, 3, and 4. 
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Frank Huffman v, E. B. Campbell 

Where summons is issued December 4, 191 1, and made return- 
able December 8, 191 1, defendant not appearing, and judgment is en- 
tered by default, judgment will be reversed. 

According to the Act of Assembly, five days must elapse between 
date of summons and return day, and to comply with the Act in this 
particular, the day of issuance of the summons and the return day 
cannot both be included to make up the five days required by the Act. 
The day of issuance must be excluded. 

ISSUANCE OF SUMMONS STATUTORY REQUIREMENT OF 

FIVE DAYS JUDGMENT BY DEFAULT. 

No. 269, February Term, 191 2, C. P. of Washington 
County. 

Certiorari to Justice of Peace. 

Parkinson, Attorney for Plaintiff. 

Opinion by Taylor, J., January nth, 1912. 

OPINION. 

There is but a single exception, that "The Justice 
did not have jurisdiction for the reason that no sufficient 
time elapsed between the issuing and the return of the 
summons, as provided by the Act of Assembly." The 
transcript from the Justice shows that the summons was 
issued on December 4th, 191 1, to James B. Davis, con- 
stable, and is made returnable the 8th day of December, 
191 1, between the hours of nine o'clock A. M. and ten 
o'clock A. M. According to the Act of Assembly under 
which the proceeding is brought five days must elapse be- 
tween the date of summons and the return day, and to 
comply with the Act in this particular, the day of issuance 
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of the summons and the return day cannot both be in- 
cluded to make up the five days required by the Act; the 
day of issuance must be excluded. And the record shows 
in this case that on the 8th day of December, 191 1, the 
Justice proceeded to hearing and in default of the ap- 
pearance of the defendant publicly entered judgment 
against the defendant and in favor of the plaintiff. 

While this exception is seemingly a technical one, it 
has been held that the requirement of the Act in this 
particular is mandatory and that both the day of the is- 
suance and the day of the hearing can not be counted in 
to make up the statutory requirement of five days, and the 
judgment of the Justice must be reversed on th« record as 
it is presented to the Court by the Justice. 

Goldman v. Teitlebaum, 10 Dist. Repts. 53. 
Pepper & Lewis Digest of Decisions, Vol. 10, 
Col. 17203. 

And now, January nth, 1912, the papers in this case 
were submitted without argument or brief filed, and upon 
due consideration the judgment of the Justice is reversed 
for the reason set forth. 
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Commonwealth of Pennsylvania, Ex. Rel. 

John C. Bell, Attorney General, v. 

Ralph N, Warner, Jr. 

At an election held in the Township of Lower Merion, on the 
17th day of February, 1874, agreeably to the Act of June 21, 1839, P. 
L. 376, the number of justices was increased from two to three. 

The Amendment to Section II, Article 5 of the Constitution of 
1874, adopted on November 2, 1909, provided that "no tovmshipf 
ward, district or borough shall elect rnore than two jtt^Hces of the 
peace or aldermen without the consent of a majority of the qualified 
electors within such township, ward or borough." Held, that the 
Act of June 21. 1839. P. L. 376, is still in force and that the rights 
vested in the township are not avoided by the Amendment of 1909. 

ELECTIONS — INXREASING NUMBER OF JUSTICES OF THE 
PEACE TOWNSHIPS CONSTITUTIONAL AMENDMENTS 

No. 30, October Term, 191 1, C. P. of Montgomery 
County. 

Suggestion for Quo Warranto, answer to same and de- 
murrer by the Commonwealth. 

T. Lane Bean, Attorney for Commonwealth. 

Henry Freedley and Henry M. Brownback, Attorneys for 
Defendant. 

Opinion by A. S. Swartz, P. J., January 26, 191 2. 

OPINION. 

The suggestion sets forth that Richard T. Lewis and 
Hervey C. Irwin were each elected to the office of Justice 
of the Peace in and for the Township of Lower Merion, 
County of Montgomery, in Februar}% 1908, for the term 
of five years. 

Tliat Ralph N. Warner, Jr., the defendant, was 
elected to the office of Justice of the Peace in Februar}", 
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1910, for a like term of five years, in said township; that a 
commission was issued to him on April 19, 1910. 

That an election was held by the voters of Lower 
Merion Township, on the 17th day of February, 1874, to 
determine whether or not they should increase the num- 
ber of Justices from two to three; that the election was 
in favor of such increase, by a vote of 198 to 14. 

That the Constitution of 1874 was amended, on 
November 2, 1909, so that Section II, Article 5, should 
read as follows: 

"Except as otherwise provided in this Constitution, 
Justices of the Peace or Aldermen shall be elected, in the 
several wards, districts, boroughs or townships, by the 
qualified electors thereof, at the municipal election, in 
such manner as shall be directed by law, and shall be com- 
missioned by the Governor, for a term of six years. No 
township, ward, district or borough shall elect more than 
two Justices of the Peace or Aldermen, without the con- 
sent of a majority of the qualified electors within such 
township, ward or borough; no person shall be elected to 
suclv office unless he shall have resided within the town- 
ship, borough, ward or district, for one year next preced- 
ing his election. In cities containing over fifty thousand 
inhabitants, not more than one Alderman shall be elected 
in each ward or district." 

It is also suggested that since the adoption of the 
new Constitution of 1874, there has been no legislation 
providing for the manner of expressing the will of the 
Township to have more than two Justices of the Peace; 
that the said amendment of 1909 made void the increases 
in Justices of the Peace which were made by a vote, prior 
to the adoption of the said amendment, so that no town* 
ship can have more than two Justices of the Peace unless 
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by a vote of its electors had since the adoption of the 
amendment of 1909. 

Wh-erefore, it is contended that the said Ralph N. 
Warner, Jr., exercises the office of Justice of the Peace 
without authority. 

Ralph N. Warner, Jr., the defendant, answers, that 
his election was legal, that the commission he holds vests 
in him the office and powers of a Justice of the Peace and 
that he is lawfully in possession of the same. He con- 
tends that the Act of June 21, 1839, P. L. 376, was not 
repealed by the Constitution of 1874, but is still in force 
and that by virtue of that act and the vote of the special 
election held February 17, 1874, he was duly elected to 
the office of Justice of the Peace for said Township of 
Lower Merion. 

He also contends that he is the lawful successor in 
the office of Justice of the Peace held by him from 1873 
down to the present time, unaffected by the Constitution 
of 1874 or the amendment of 1909. 

The Commonwealth filed a demurrer to this answer. 

Shall the demurrer be sustained? 

We cited the amendment of 1909, relating to the 
election of Justices. It will be noted that its language 
does not differ from that used in the Constitution of 1874, 
except that the term of office is fixed at six years instead 
of five. It is manifest that the sole purpose of the amend- 
ment of 1909 was to prepare the way for biennial munici- 
pal elections. 

Again the provision in th« Constitution of 1838, re- 
lating to the election of Justices of the Peace, was not 
amended by the new Constitution of 1874, in any mater- 
ial matter. The Constitution of 1838 declares that Justices 
of the Peace shall be elected in such number as shall be di- 
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reeled by law, while the Constitution of 1874 says, they 
shall be elected in such manner as shall be directed by law. 
The three instruments declare, "no township •♦•••• 
shall elect more than two Justices of the Peace ♦••••• 
without the consent of a majority of the qualified electors 
within such township • • • • • *." 

The act of the general assembly of June 21, 1839, P. 
L. 376 was passed to carry into effect the constitutional 
provisions of 1838, relating to the election of Justices of 
the Peace. Section IV of this Act defines the procedure 
"where a township desires to elect more than the number 
of Justices of the Peace prescribed by this law." 

If any one should attempt, to-day, to draw an act of 
assembly to meet all the requirements, to carry into effect 
the provisions of the Constitution of 1838, relating to the 
election of Justices of th^e Peace and the provisions of the 
Constitution of 1874 and its amendment of 1909, we do 
not see how he could improve on the Act of June 21, 
1839. It follows that this Act of 1839 is in no way incon- 
sistent with the constitution of 1874 or its amendment of 
1909. 

The schedule of the Constitution of 1874 declares 
that all laws in force at the time of its adoption "not in- 
consistent therewith, and all rights, actions, prosecutions 
and contracts shall continue, as if this Constitution had 
not been adopted.'* This rule would follow, even without 
the schedule. "When a new Constitution, containing pro- 
visions repealing all laws inconsistent therewith goes into 
operation, the effect is that all laws, whether legislative 
enactments or constitutional provisions, that are inconsis- 
tent with such constitution are repealed, while all such 
laws or provisions that are not inconsistent with it and in 
force at the time of its adoption, remain in force," Cyc. 
Vol. 8, page 747. The convention which prepared the 
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Constitution of 1874 manifested "no intention to abro- 
gate all that had gone before, nor can such intention be 
imputed unless clearly expressed." "It may be called a 
new Constitution, in the sense in which we call a machine 
new, after it has left a repair shop. Still the fact 
remains, that the Constitution is but the prior 
constitution amended," County of Allegheny v. Gibson, 
90 Pa. 397. In this case it was held that a special law in- 
consistent with the provision of th-e Constitution, that 
such acts can no longer be passed, must stand until the 
legislature repeals the same or changes the law by a gen- 
eral enactment. Even a general law must stand, that is 
in conflict with a provision in the Constitution, where 
such new provision is to be made effectual by the legisla- 
ture "in such manner as shall be provided by law." The 
second section of the schedule of the Constitution of 1874 
is a saving provision **intended to bridge over th« chasm 
between the two frames of government and make the 
transition from one to the other easy and without un- 
natural disturbances of the affairs of the people. Its ef- 
fect is to preserve the laws in existence, whenever legis- 
lation is necessary to carry the provisions of the new Con- 
stitution into proper effect," Wattson v. Chester & Dela- 
fare R. R. Co., 83 Pa., 254. Until the legislature acts all 
rights under the old law continue, Perot's Appeal, 86 Pa. 
335; County of Erie v. City of Erie, 113 Pa. 360. 

It follows that if the Constitution of 1874 or its 
amendment of 1909 contemplates new legislation to carrj^ 
into effect the provisions contained therein, relating to 
th'C election of Justices of the Peace, still the old law of 
1839 must stand, for the fact remains that the legislature 
has not, up to this time, made any attempt to enact a new 
law defining how a township may obtain more than two 
Justices of the Peace. The right of any township, by its 
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vote, to secure the services conveniences and protection, 
of at least three Justices, was guaranteed by the Constitu- 
tion of 1838, and of 1874, and by the amendment of 1909. 
That the Act of 1839 is still in force is shown in Common- 
wealth V. Morgan, 178 Pa. 198. If then, as shown, the 
Act of 1839 was in force after the adoption of the Consti- 
tution of 1874, it follows that the election in Lower Mer- 
ion Township, held under that Act, on February 17, 
1874, was valid and gave the Township the right to elect 
three Justices of the Peace. After this election the Town- 
ship continuously had three Justices duly commissioned 
and they were invested with all the rights, franchises, 
privileges and emoluments of the oflFice of Justice of the 
Peace. 

But it is contended that the amendment of 1909 
avoided the increase made theretofore, and that the 
township is no longer entitled to more than two Justices 
of the Peace; that a desire to have three must be deter- 
mined by a new election. The opinion of the Attorney 
General, submitted to the Secretary of the Common- 
wealth on March 4, 1874, is cited in support of this pro- 
position. He said, "I am of the opinion that the new 
constitution, (adopted in 1874) avoided all increase by a 
vote of thepeople heretofore fnade, and that no township, 
ward, borough or district can exceed two unless by a vote 
of its electors had since the adoption of the new Constitu- 
tion." 

The electors of Lower Merion Township had such 
vote after the adoption of the Constitution of 1874. True, 
it was not a repeated vote to restore any avoided increase, 
it was their first vote, but it was taken after January i, 
1874 and therefore, met the requirement of the Attorney 
General. Even if this view expressed by the distinguished 
Attorney General is sound, it does not follow that he 
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would apply the same rule to the amendment of 1909. 
As already shown the sole purpose of this amendment 
was to meet the changed conditions under the provisions 
for biennial municipal elections. Surely there was no in- 
tent, in the adoption of this amendment, to avoid and set 
aside all the elections, in the various districts throughout 
the Commonwealth, whereby an increase in the number 
of Justices had been duly established. There was no in- 
tent, by this amendment, to limit the number to two 
where the electors had decided upon three. The amend- 
ment specifically secured this right for all districts. "No 
township shall elect more than two Justices of the Peace 
without the consent of a majority of the qualified electors 
within such township." Such consent had been given, as 
provided by the Act of 1839. As this Act is still in force, 
it would follow, under the Commonwealth's contention, 
that the electors must go through the same formalities, 
under the same act, to declare a purpose already ex- 
pressed when there is no indication of any change of 
sentiment upon the subject. This certainly imposes an 
unnecessary hardship, exi>ense and burden upon the peo- 
ple. Before we give an interpretation to the amend- 
ment that brings about such serious consequences, there 
should be a commanding necessity in the instrument it- 
self, or in the law applicable to it. 

The electors of Lower Merion Township secured the 
right to elect three Justices of the Peace under the Act 
of 1839. As this act is still in force, the rights acquired 
under the Act and vested in the electors of the township 
should also remain in force. The schedule of the Con- 
stitution of 1874, not only continued all acts of the legis- 
lature, in force and not inconsistent with the constitution, 
but also continued *'all rights, actions, prosecutions and 
contracts." There was no change in the constitutional 
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provision, so far as it related to the election of two justices 
and to the number that a township may choose to add. 
If the fundamental law remained the same why should 
the rights acquired under that law terminate? Even 
where there is a change in the amended constitution and 
subsequent legislation is required to give effect to the 
same, those whose rights are affected by such provision, 
remain as before, their status is the same, until the legis- 
lative enactment takes place, as a preliminary measure, 
Cyc. Vol. 8, page 750. Why should we hold that rights 
which vested in the township are avoided by the amend- 
ment of 1909, when the amendment gives no intimation 
that existing conditions, as established by the township 
under the constitution of 1874 are undesirable? Constitu- 
tions operate prospectively. They do not destroy fights 
conferred under enactments of the legislature, Perkins 
v. Slack, 86 Pa. 270; Indiana County v. Agricultural So- 
ciety, 85 Pa. 357. They restrict future legislation only 
unless they indicate or declare that, existing acts are 
avoided, Walker's Appeal, 44 Pa. Super. Ct. 149. 

The demurrer must be overruled. The cortfroversy 
raises a pure question of law and we are not aware that 
there is any fact in dispute. Unless some cause is shown 
we shall enter judgment in favor of the defendant. Under 
the proceedings before us, the costs, in our opinion, 
should be paid by the County, Section XII, Act of June 
14, 1836, P. L. 625. 

January 26, 1912. 
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The record of the Justice, showing a personal service made upon 
the defendant, according to law, a judgment by default will be sus- 
tained, because tHe Court cannot go behind such return. 

The remedy of the defendant in the judgment, if the return of the 
constable was false, is, if he has sustained any damages, by action 
against the constable for making a false return of service to the 
justice. 

RECORD OF JUSTICE RETURN OF CONSTABLE FALSE 

RETURN OF SERVICE TO THE JUSTICE — ^ACTION OF 
DAMAGES — ^JUDGMENT BY DEFAULT CONCLUSIVE 

No. io8 November Term, 191 1, C. P. of Washington 
County. 

Exceptions to Certiorari. 

Tombaugh, Attorney for Plaintiff. 

Mcllvaine, Williams & McCreight, Attorneys for De- 
fendant. 

Opinion by Taylor, J., January 16, 1912. 

OPINION. 

The record of the justice in this case has been 
brought into the Common Pleas for review on the single 
exception, namely: "The Justice of the Peace did not 
have jurisdiction of this case, for the reason that the sum- 
mons issued by the said justice was not legally served on 
the defendant, S. S. Sidle, 1. e., that no true and attested 
copy was left with him, or with any member of his fam- 
ily, or with any other person." 

There is no doubt that if the constable's return did 
not show a compliance with the Act of Assembly requir- 
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ing service of the summons by a tnie and attested copy, 
the exception filed in this case would be sustained, but an 
examination of the constable's return on the summons 
discloses a return of personal service made acrording to 
law, for the reason it is in the following language: — 
*'Served the within September i6th, 191 1, upon the with- 
in named defendant by handing a true and attested copy 
thereof S. S. Sidle personally. W. E. Snyder, Constable." 
And in the transcript from the justice's docket is notated 
"Summons returned on oath of W. E. Snyder," and 
further; "September the i6th, A. D. 191 1, returned on 
oath of W. E. Snyder as follows; served on S. S. Sidle, de- 
fendant herein named, by handing to him personally Sept- 
ember 16, A. D. 191 1, a true and attested copy of the 
within writ." 

In the record of the Justice before us, both in the 
personal return to the summons of the constable and also 
in the transcript of the Justice's docket a legal service ap- 
pears to have been made upon this defendant and who, on 
return day, defaulted in appearance and this judgment 
now complained of was entered against him. 

We cannot go behind this return of the constable and 
the legal service shown by the transcript of the Justice. 

It was sought at the argument of this case, and there 
was introduced under objection, evidence of the defend- 
ant as to the manner of service and also evidence of the 
constable as to the manner of service. This testimony, 
withotft passing upon the relevancy and competency of it 
at a hearing in certiorari, is not vital under the exception 
taken in this case, for the reason the return of the con- 
stable under oath that the service was made according to 
law, which is attacked in the proceedings in certiorari, 
cannot be inquired into in order to invalidate the judg- 
ment entered otherwise regularly, as shown by the record. 
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and if it is sought to have the Court hold that the judg- 
ment is invalid under such an exception as is filed in this 
case because the constable has made a false return, if he 
has, the remedy is by the defendant in the judgment in an 
action for damages against the constable for making a 
false return. Under the evidence taken at the argument of 
this exception in the Common Pleas we would be com- 
pelled to hold as a matter of law that both according to 
the testimony of the defendant and the constable the de- 
fendant waived the service according to the Act, because 
the constable and defendant both agree that when the 
constable appeared at defendant's place of business to 
serve the original summons the defendant in the judg- 
ment took a copy of the summons from him and walked 
away with it before the constable had time to make the 
proper endorsement thereon, and according to the 
constable's testimony, the defendant said he knew 
all about this suit and walked away from him with 
the copy of the summons^ while the defendant. 
Sidle, agrees with this statement about the copy except in 
the particular that he said he knew all about the case, 
which he denies. 

On the whole case the exception is dismissed and the 
judgment of the justice is affirmed, the remedy being, if 
the defendant in the judgment has sustained any dam- 
ages, an action against the constable for making a false 
return of service to the Justice, if he did. While the testi- 
mony taken before the Court at the argument of tBis ex- 
ception does not touch the exception in so far as the 
action of the Justice is concerned, but as we have said, 
gives the defendant a right of action against the con- 
stable for a false return, if he has made a false return, 
which would have to be shown by testimony aliunde the 
record and even outside of the testimony taken on this 
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point as to the matter of service of the original summons. 
And now, January i6th, 1912, this cause came on to 
be heard on the record of the Justice brought in the Com- 
mon Pleas, and after argument, and upon due considera- 
tion, the exception is dismissed and the judgment of the 
Justice affirmed. 
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In a proceeding before a justice under the Act of April 14, iQOSf 
P. L. 162, known as the "fence law," it is held that, while the report 
of the auditors does not state in so many words that the land on 
either side of fence was improved and occupied, judicial knowledge of 
the same may be taken that the lands on either side of the division 
fence are "improved and occupied." The property being located in a 
densely populated township, and the failure of the auditors to state 
that fact, may be held to be more a failure to comply with a direction 
than a mandatory requirement. 

It cannot be expected that fence viewers will ever learn to draw 
up a certificate with that precision which is properly required in 
court proceedings. Their certiorate should not be disregarded for 
not sustaining itself, if the facts sustain it. 

TOWNSHIP AUDITORS AS FENCE VIEWERS DIVISION 

FENCE REPORT OF VIEWERS — ^JUDICIAL NOTICE 

No. 61, February Term, 191 2, C. P. of Washington 
County. 

Certiorari to Justice of the Peace. 

Hazzard, Attorney for Plaintiff. 

Mcllvaine, Williams & McCreight, Attorneys for De- 
fendant. 

Opinion by Taylor, J., January 16, 1912. 

OPINION 

This was a proceeding before a Justice of the Peace 
under the Act of 14th of April, 1905, P. L. 162, entitled 
''An Act regulating the method and procedure in the 
erection of line or partition fences," which provides as 
follows: — "Section i. That from and after the passage 
of this act, owners of improved and occupied land shall 
erect and maintain an equal part of all line or division 
fences between them, nor shall any such owner be relieved 
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from liability under the provisions of this act, except by 
the consent of the adjoining owner. And if any owner 
of such improved and occupied land shall fail or neglect 
to erect or maintain his, her or their share of such line or 
division fence, the party aggrieved shall notify the town- 
ship or borough auditors, whose duty it shall be to ex- 
amine such line or division fence, so complained of; and 
if they find said fence sufficient the complainant shall pay 
the costs of their services, which shall be $2 for each day's 
service; but if they find such fence insufficient, they shall 
so report to a justice of the peace residing in the county 
where such fence is located, designating points and dis- 
tances of such fence, whether a new fence is required, or 
whether the old one can be repaired, and the probable 
costs of a new, or the repair of the old fence; and said 
justice shall notify the delinquent owner of such improved 
and occupied land of the auditors' report and that his 
part of said fence, as found by the auditors, be erected or 
repaired within forty days from the date of such notice;" 
etc. 

The regularity of this proceeding, it has been held 
shall be a compliance with the statutory requirements on 
the part of the township auditors, and that where the 
plaintiff's statement, that is the record send up, fails to 
show the entire requirements complied with, that such 
failure would be fatal on demurrer. 

Three times within the last nine months these pro- 
ceedings before the auditors and justice in this case have 
been brought into court by a certiorari to the justice of 
tlie peace, notwithstanding the fact that the plaintiff has 
had counsel from the institution of the 2d proceeding 
before the auditors. The first time plaintiff's and de- 
fedant's counsel agreed that the proceeding was defective 
and that it should be quashed. The second time the 



Digitized by 



Google 



192 JUSTICES LAW REPORTER 

J. I. Jones V. B. D. Irwin. 

Court, after argument, sustained the exception for the 
reason that the record did not show that the service of the 
summons within the meaning of the Act of July 9, 1901, 
P. L. 614, was being complied with, Section i of that Act 
requiring that the copy of the summons ser\^ed must be 
a true and attested copy. The same case is before us on 
writ of certiorari issued at No. 61 February Term, 1912, 
upon exceptions to the record of the justice and the re- 
port of the auditors, as shown by his record. 

While it is true in fact that the report of the auditors 
does not state in so many words that the land on either 
side of said fence was improved and occupied, made the 
basis of the second exception, the land is located in Fal- 
lowfield township in this county, in a township that is 
densely populated and from the Court's general know- 
ledge of this township and the several times this same 
case has been before us, we have knowledge that the lands 
on either side of this division fence are "improved and 
occupied," and the failure of the auditors to set that forth 
may be held to be more a failure to comply with a direc- 
tion than a mandatory requirement, and we are satisfied 
we would not be justified in reversing this proceeding on 
that ground when the land on either side of this division 
or line fence is in a populous district and is such that it 
may be reasonably deducible from all the facts in the case 
as disclosed by the record and the knowledge of the 
Court that the plaintiff and defendant are the owners of 
"improved and occupied lands" and that one of them has 
failed or neglected to erect and maintain ms share of a 
line or division fence which the auditors have found in 
the alternative that the fence is necessary and that it 
would cost so much to build the defendant's portion 
thereof, or repair the old to make it a lawful fence, and in 
the auditors' report to the justice they gave estimates of 
the cost both of repairing and building a new, and that 
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the justice entered judgment on the least expensive to the 
defendant, we fail to see how he has suffered any injustice 
on this branch of the case. 

In the preceding remarks in this opinion the Court 
has so disposed of Exceptions i, 2, and 3; Exceptions 4 
and 6 being withdrawn at the argument, and 5 being the 
general exception, — 'That the basis of the judgment en- 
tered by said justice, being the auditors' report, and the 
same not being in accordance with the Act of Assembly 
under which said proceeding was had, the judgment of 
the justice should be reversed." This exception No. 5 is 
general in character and includes in it Exceptions i, 2 and 
3, which we have heretofore disposed of for the reasons 
given in the foregoing opinion. We think the judgment 
of the Justice, made the basis of the auditors' report in 
this case, should now be aflfirmed. The auditors report 
what sum of money in their judgment it would take to 
build the new fence and repair the old fence, and leave 
that in the alternative, and they simply gave the estimated 
costs of both fences, a new wire fence or repair the old, 
leaving the matter to be adjusted between the parties, 
and plaintiff built the wire or cheaper fence. 

In Shriver v. Stephens, 20 Pa., 138, where the Act of 
March 11, 1842 was under consideration, and one of the 
objections made was that the certificate did not state 
"what proportion of the expense of building the new or 
repairing the old fence should be borne by each party," 
the Court said: — 

"It is objected, however, that the certificate is sub- 
stantially defective, and perhaps it is so. But how is this 
to be ascertained? If we require it to be complete in all 
its parts, so that it can be understood without reference 
to circumstances, then we effectually defeat the law as a 
practical rule. Fence viewers are not expected to read 
our decisions, or to learn their duties from them; and it 
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cannot be expected that any considerable number of 
them will ever learn to draw up a certificate with that pre- 
cision which is properly required in court proceedings. It 
must be expected that they will omit to state matters and 
circumstances which enter into their judgment, and 
which would make it perfectly plain to us if we knew the 
facts as they did. Their certificate should not therefore 
be disregarded for not sustaining itself, if the facts sus- 
tain it. There are some things which, had they been 
stated in the certificate, would have shown its propriety. 
The statement of these matters ought not to be con- 
sidered essential but directory." 

While this is the decision, as we have stated supra, 
under the Act of March nth, 1842, the reasoning em- 
ployed in this decision is fully applicable to the omissions 
in the auditors' findings that were based on their action 
under the Act of 14th of April 1905, P. L. 162, under 
which the proceedings in this case were instituted and 
conducted. 

And now, January i6th, 191 2, the exceptions to the 
record of tlie Justice came on to be heard and upon argu- 
ment of counsel, and upon due consideration thereof, the 
exceptions are dismissed and the judgment of the Justice 
affirmed, at the costs of the petitioner. 
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B. B. McGinnis v. J. D. O'Neil, S. J. Toole and I. K. 
Campbell, County Commissioners 

Section 4 of Act of February 17, 1906, P. L. 36, which provides 
"Each candidate for delegate shall have the right, by filing a request 
with the county commissioners, to have printed at the right of his 
name, upon the official ballot, in the space provided for that purpose, 
the name of the candidate whom he will support in the Convention," 
gives a candidate for delegate to the Democratic State Convention, 
the right to have the words "Favors National Delegates at Large 
Favorable to Woodrow Wilson for President," placed upon the ballot 
to the right of his name. 

To exclude the name of any known candidate for the office of 
delegate, because he would not directly ballot for him (meaning the 
candidate for presidency), would be to render vain the attempt to give 
a liberal and adequate interpretation to the statute. 

The Act does not use the words "the name of the candidate 
whom he will vote for in the convention," but "whom he will support 
in the Convention." 

PRESIDENTIAL PRIMARIES PRINTING WORDS AFTER 

NAME ON BALLOT INDICATING WHOM CANDIDATE 
FAVORS DISTINCTION BETWEEN VotC fov AND Sup- 
port IN CONVENTION. 

No. 2564, April Term, 1912, C. P. of Allegheny County. 
W. N. McNair, Attorney for Plaintiff. 
E. B. Vaill, Attorney for Defendants. 
Opinion by Reid, J., March 25, 1912. 

OPINION 

The question presented in the proceedings 
before us is as to the true meaning of a portion of Section 
4 of the Uniform Primaries Act of 1906, which reads as 
follows: 

"Each candidate for delegate shall have the 
right, by filing a request with the County Commis- 
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sioners, to have printed at the right of his name, 
upon the official ballot, in the space provided for that 
purpose, the name of the candidate whom he will 
support in the Convention." 

In this case the Relator, who is a candidate for dele- 
gate to the Democratic State Convention, seeks to en- 
force the placing upon the ballot, to the right of his name, 
the words, *Tavors National Delegates at Large favor- 
able to Woodrow Wilson for President," or the words, 
''Favors Woodrow Wilson for President." 

The County Commissioners, who are defendants 
here, upon written request of Relator to have such words 
added opposite his name upon the ballot, refused to do so, 
and tliereupon the petition now before us was presented, 
praying for the issuing of a writ of alternative mandamus, 
requiring compliance with said request. The actual is- 
suing of the writ was waived, and an answer filed, deny- 
ing the right of Relator, and the case came up for hear- 
ing on petition and answer upon motion of Relator to 
make the mandamus peremptory. 

The Act in question is entitled, ''An Act providing a 
uniform method of electing certain party officers and 
delegates to the State and national conventions, and of 
making nominations for certain public offices; providing 
for the payment of the expenses of the same; making cer- 
tain violations thereof misdemeanors and prescribing 
penalties for the violations of its provisions." 

Chief Justice Mitchell, in Commonwealth v. Blanken- 
burg, 218 Pa. St. 339, describes this act as: 

"An enactment to systematize, regulate and 
put under control of positive law, party nominations 
for public office. It is the latest of a series of statutes 
extending the direct and immediate control of law, 
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over methods and details of the exercise of the elec- 
tive franchise which previously had been left in the 
unrestricted discretion and control of individuals or 
party managers. Under the earlier system ballots 
were prepared by individuals or party officers in any 
form they desired; nominations were made by i>arty 
machinery, usually conventions, under party rules 
and at irregular dates. Justly or unjustly these steps, 
which practically controlled nominations and elec- 
tions, were exposed to the suspicion of manipulation 
not for convenience of party voters alone, but for 
undue advantage to individuals and party cliques. 
The Act of 1906 was passed to put an end to this sys- 
tem. 

No candidates for the public offices therein 
specified shall be nominated in any other manner 
than as set forth in the act; the principal object of the 
act was to break up 'snap conventions' and other 
devices for unfair ends, under the old system . . . ." 

From the foreoing it will be seen that the statute 
under consideration is a remedial one, seeking to release 
the primary election system of our State from the domina- 
tion of politicians, to secure the right of franchise, (always 
carefully guarded by the law) and to permit the freest ex- 
ercise of that right with the fullest means of presenting 
the political and individual preference of the voters. 

That it is a remedial act, and as such to be liberally 
construed, is decided in Supper v. Stauss, 39 Supr. Ct. 
388, in which Orlady, J., says: 

"The Act of 1906 is a remedial statute, and in 
its construction 'the old law, the mischief and the 
remedy are to be kept in mind,' so that a liberal 
construction sItouM be made for the suppression of 
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the mischief complained of and the advancement of 
the desired remedy." 

It is contended by the defendants that the statute is 
not to receive such liberal construction; that their powers 
are limited in the case at bar to the mere addition, after 
the names of candidates for delegates to state conven- 
tions, of the names of known candidates for whom the 
would-be candidate for delegate may vote directly and 
by name — thus excluding the indication of the choice of 
the Relator in this case, Woodrow Wilson for President. 

Had the legislators omitted from the Uniform Pri- 
maries Act any reference to the permission found in it to 
express the choice or preference of certain candidates by 
having "the name of the candidate whom he will support 
in the convention" printed opposite his own upon the bal- 
lot, then it could not be contended that any such designa- 
tion should be allowed. But it is apparent that it was the 
purpose of the law-giver^ to allow the fullest publicity as 
to whom any candidate for delegate to a state conven- 
tion might support or favor. To say now that less im- 
portant offices may thus be designated without question, 
but that the aspirants for the Presidency, (the most im- 
portant office in the gift of the nation) may not be named 
upon the ballot, is carrying the doctrine of "strict con- 
struction" too far. To exclude the name of any known 
candidate for that office because the delegate would not 
directly ballot for him would be to render vain the attempt 
to give a liberal and adequate interpretation to the 
remedial statute now under discussion. 

If, as Chief Justice Mitchell says, "the principal ob- 
ject of the act was to break up 'snap conventions' and 
other devices for unfair ends under the old system," then 
such end will best be attained by allowing the voters, at 
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the very outset of the campaign, to register their wishes 
by expressing their preferences through their delegates, 
who, in turn, will elect those other delegates who having 
received their instructions, will vote directly for the Presi- 
dential candidate. 

It is well known, (and in this case it is admitted by 
the answer) that the names of prospective candidates for 
delegates at large to the Democratic National Conven- 
tion are unknown and cannot therefore be specified. 

It is also well known that such delegates at large 
are to be elected by the delegates to the Democratic 
State Convention, and that, in consequence the voters 
who unite by their franchise to send the Relator to the 
latter convention, are setting in motion the machinery 
which will result in the nomination of a candidate for 
President. The voters at the Primaries, therefore vote 
for a delegate who will support at the Convention a 
candidate for President, through the medium of the repre- 
sentatives sent to the National Convention. 

It will be noticed that this Act does not use the words 
"the name of the candidate whom he will vote for in the 
Convention," but "whom he will support in the Conven- 
tion." It is not illogical under our system, to say that the 
Relator will "support" the candidate of his constituency 
for President, any more than to say that every American 
citizen who casts his ballot in November will "support" 
one or the other standard-bearer of our great political 
parties — though, in fact, none of them will actually "vote 
for" the candidate of their party but for the electors who 
will finally express by their votes the choice of the people. 

In arriving at the decision in this case we have had 
in mind the recent opinion of the Court of Common Pleas 
of Washington County, which, in a similar case, required 
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the Commissioners of that County, by a peremptory writ 
of mandamus, to add to the name of the candidate asking 
relief, the words: "Favors Theodore Roosevelt for Presi- 
dent of the United States." 

We are of the opinion that the Relator is entitled to 
the relief prayed for, and that the alternative writ of man- 
damus should be made peremptor}'', and therefore make 
the following: 

ORDER 

And now, March 25, 1912, the alternative writ of 
mandamus in the above entitled case came on to be heard 
on petition and answer, and was argued by counsel, 
whereupon, on consideration thereof, it is ordered, ad- 
judged and decreed, that the said answer is an insufficient 
return to the alternative writ of mandamus, and peremp- 
tory writ of mandamus is hereby directed to issue to the 
defendants, the said County Commissioners, directing 
and requiring that the request of the Relator be granted, 
and that upon the oflficial ballot for the Democratic Prim- 
aries, to be held April 13th, 1912, there to be placed to 
the right of the name of said Relator, B. B. McGinnis, the 
words, "Favors Woodrow Wilson for President." 
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Commonwealth ex rel. Keighorn v. 
John Kuapick 

In action of assumpsit for penalty under Act Feb. 26, 1855, P. L. 
53, if the information does not specifically aver in what County the 
commission of the offense took place and where defendant was ad- 
judged guilty of selling intoxicating liquors, solely, upon the evidence 
of a single witness, the judgment will be reversed. , 

PENALTIES JURISDICTION INTOXICATING LIQUORS 

EVIDENCE. 

No. 280, October Term, 191 1, C. P. of Luzerne County. 

Certiorari. 

Evan C. Jones, Attorney for Defendant. 

Opinion by Fuller, J. January 31, 191 2. 

EXCEPTIONS. 

The record fails to disclose any violation by the de- 
fendant of the Act of 26 February, 1855, P. L. 53, upon 
which this suit is based. 

The judgment of the Justice is not based on any fact 
or facts disclosed by the record. 

The judgment of the justice is based upon a finding 
of the defendant guilty of an act which is not made an of- 
fense by the Act of Assembly. 

General exceptions. 

OPINION. 

Before the alderman this was an action of assumpsit 
for the penalty of $50.00 imposed by Act of February 
26th, 1855, P. L. 53 

The "substratum of jurisdiction" is an information 
which, like that condemned in Commonwealth v, Hiidock 
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37 Super. 176, does not specifically aver commission of 
the offence in Luzerne County, a jurisdictional averment. 

The defendant was adjudged guilty of selling in- 
toxicating liquors in violation of said Act, solely upon the 
evidence of a single witness that in defendant's saloon "he 
bought and paid for a round of drinks/' without stating 
the species. 

This seems to be inadequate, and therefore the judg- 
ment is reversed. 

Reported by G. Fred Lazarus, Esq., WUkes-Barre, Pa. 
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Commonwealth ex rel. Peter Hickman v. the 

Burgess and Town Council of the 

Borough of Bealsville 

A street will not become a public highway until either the munici 
pal authorities, having control of th« roads or streets in a munici- 
pality within which a plan of lots is located, bv resolution or ordi- 
nance, adopts it as a public highway, or until the public has used it 
so long as to be evidence that it is adopted as a public highway. 

The municipal authorities are not charged with the duty of keep- 
ing open private rights of way or easements for those who may own 
lots within the limits of the municipality and are entitled to use those 
rights of way or easements. 

BURGESS TOWN COUNCIL KEEPING OPEN PRIVATE 

RIGHTS OF WAY OR EASEMENTS. 

No. 253 August Term, 1910, C. P. of Washington County. 

Petition in Mandamus — Tried before the Court without a 
jury under agreement of the parties in writing here- 
with filed. 

Crumrine, Attorney for Plaintiff. 

J. R. McCreight, Attorney for Defendant. 

Adjudication by Mcllvaine, P. J., April 18, 19x2. 

FACTS FOUND 
I. In the year 1819, the owners of land lying on the 
north and south sides of the national pike in East Bethle- 
hem township in this county, laid out a plan of lots; one 
section of that plan made the lots running from i to 48 
lie on either side of the national pike as Main Street or 
national road, each fronting on it 60 feet and running back 
to an alley called in the plan South Alley; the lots on the 
north side of Main street or the pike were numbered from 
26 to 48, and fronted 60 feet on Main Street or the pike 
and ran back to an alley called Chestnut alley, except lots 
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26 and 27 which were slightly less than 180 feet by rea- 
son of a bend to the south in Chestnut alley. On the west 
end of these lots running at right angels with Main Street 
and running from South Alley to Chestnut alley was an 
alley called West Alley. On the eastern end of tlTe plan 
of lots was a street which ran across Main Street diagonal- 
ly, called Maiden Street, with which South alley and 
Chestnut alley connected. Running parallel to West alley 
across Main street from South alley to Chestnut alley 
were five alleys at intervals, so as to make four lots be- 
tween the alleys, except the blocks next to Maiden Street 
where there were five lots on the south side and only three 
on the north side by reason of Maiden street crossing 
Main street obliquely and not at riglit angles. 

2. On November i, 1866, Peter Hickman, the re- 
lator in this case, acquired title to and possession of eight 
lots in this block of lots, each fronting 60 feet on Main 
Street and running back 180 feet, being lots 19 and 20 on 
the south side of Main Street and 28, 29, 30, 31, 32 and 33 
on the north side of Main Street, the lots on the south 
side extending from Main Street to South alley and the 
lots on the north side extending from Main street to 
Chestnut alley. 

3. The relator since 1866 has sold and conveyed 40 
feet off of tlTe east side of lot No. 28 and all of lots 29, 30 
and 31, but continues in the ownership and possession of 
lots 19 and 20 on the south of Main Street and 20 feet of 
lot 28 on its western side, and the whole of lots Nos. 32 
and 33 on the north side of Main Street. 

4. In 1852 the Borough of Bealsville was created 
by an Act of Assembly approved on April ist of that 
year and which Act of Assembly will be found at page 
439 of the Pamphlet Laws of 1852; and the said borough 
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is now subject to the provisions of the general borough 
act approved on April 3, 185 1, P. L. 320. The borough 
limits included this plot of forty-eight lots. West Alley, 
on the north side of Main street, never was opened, or 
used as an alley by the public, and Chestnut alley at its 
west and where it connects on the plan with West alley 
for a distance of about 150 feet or from the point where 
it makes the bend to the south was never opened and 
traveled by the public, A long number of years ago the 
public which used Chestnut alley traveling from Maiden 
street west, when they came to this bend in Chestnut 
alley,, in place of traveling on till they reached West alley, 
appear to have turned to the right and traveled down 
along the east line of lot No. 27 until they reached Main 
street; and Peter Hickman when he conveyed 40 feet off 
the east side of lot 28 did not convey this 20 feet on the 
west side of the lot, which was being traveled by the 
public. 

CONCLUSIONS OF LAW 

First: That Chestnut alley and West alley in the plan 
of lots as originally laid out by the owners of the land and 
dedicated by them to the public were easements for the 
benefit of the individual lot owners in said plan of lots, and 
each owner as he purchased and took possession of a lot 
in this plan became vested with the right to pass over all 
the streets and alleys contained in said plan. 

Second: That neither Chestnut alley nor West alley 
would become a public highzmy until either the municipal 
authorities having control of the roads or streets in the 
municipality within which said plan of lots was located, 
by resolution or ordinance adopted them as public high- 
ways or until the public had used them so long as to be 
evidence that they were adopted as public highways. 
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Third: That the evidence in this case fails utterly 
to show that either West alley or Chestnut alley from 
West alley eastward to the bend thereof about 150 feet, 
were ever adopted as public highways either by the proper 
authorities of the borough of Bealsville or by the public 
using them as ways of travel. 

Fourth: That the relator in this case is not entitled 
to a peremptory mandamus, and that the return of the 
defendants to the alternative writ is sufficient. 

Fifth. That the defendants are entitled to judgment 
for costs against the plaintiff. 

COMMENTS. 

There is no doubt that when the owners of the land 
on either side of the national pike laid out the plan of 
lots in question and dedicated certain designated lands 
for use as streets and alleys and then sold individual lots 
to purchasers, that each purchaser had an easement or 
right of way over each and every one of the. alleys and 
streets in the plan. But there is clearly a distinction be- 
tween a right of way or an easement and a public high- 
way. The relator in this case is only entitled to the 
remedy he seeks against the burgess and council of the 
Borough of Bealsville in case West alley and the west 
end of Chestnut alley for about 150 feet are public high- 
ways. He is not entitled to the remedy if they still re- 
main but easements, for the borough council are not 
charged with the duty of keeping open private rights of 
way or easements for those who may own lots within the 
limits of the borough; and are entitled to use those rights 
of way or easements. Their duty is to keep open and 
free from obstruction all public highways; and there are 
only two ways of showing that a designated street or 
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alley on a plan of lots is a public highway; and the first 
way is to show that the town council has accepted the 
dedication made by the land owner as public highways or 
that the public at large have used the way as a public 
highway and used for such a length of time as to create 
the presumption that the borough had accepted it. Long 
years ago, as far back as the witnesses called could recol- 
lect, there was a shoemaker shop standing on the ground 
north of the Pike or Main Street and facing on it, which is 
designated on the plan of lots as West alley, and pre- 
vented it from being traveled by the public. People 
using Chestnut alley from West Maiden Street and com- 
ing west, long years ago, when they came to the bend in 
Chestnut alley turned to the right and reached Main 
street by traveling over the west side of lot 28, thus leav- 
ing lots 26 and 2^ between this way of reaching Main 
Street from Chestnut alley and the location upon which 
West alley was laid out. In other w^ords, the traveling 
public appear, as far as the testimony shows, to have sub- 
stituted for West alley an alley running south from Chest- 
nut alley to Main street over 20 feet of the west side of 
lot 28, and therefore if there is any public alley connecting 
the west end of Chestnut alley and Main street acquired 
by user by the public, it is not on the ground indicated as 
West alley in the plan of lots; and it is not claimed that 
West alley as shown on the plan of lots ever was accepted 
by the borough council as a public alley. When the 
proprietors laid out this plan of lots in East Bethlehem 
township they could not by the simple act of dedication 
and having their plan of lots recorded, impose upon the 
township of East Bethlehem the duty of keeping these 
two streets and these different alleys in repair. To make 
them public streets the supervisors of that township must 
have done something to show that these alleys were rec- 
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ognized as highways, and there is not a particle of testi- 
mony to show that they ever took such action. When 
the borough was incorporated all highways tliat were 
recognized by the township became streets of the bor- 
ough, but alleys in the plan of lots which had not been 
accepted by the township supervisors carne into the bor- 
ough as they were in the township, as simple easements 
or rights of way belonging to different lot owners, and 
the borough did not have imposed upon it the duty of 
keeping these alleys in repair unless the borough did 
something to indicate its acceptance of these alleys as 
public highways, so as to render it liable for injuries sus- 
tained upon them. Mere silence on its part is not suffici- 
ent from which to infer an acceptance; and there is not 
a particle of evidence in this case showing that they ever, 
by official action, either directly or indirectly, accepted 
West alley and the western end of Chestnut alley as pub- 
lic highways so as to make them liable for any injuries 
sustained upon them by reason of them being out of re- 
pair, nor is there any evidence in this case that West alley 
and the west end of Chestnut alley involved in this case 
ever were used by the public as public highways for a 
length of time sufficient to justify an inference that they 
were public highways which the borough was bound to 
keep in repair. 

And now, April i8, 1912, tlte foregoing Adjudication 
is ordered filed, and if no exceptions are filed sec. leg. that 
judgiTient be entered in favor of the defendants for costs. 
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August Seabright, Administrator of Henrietta Sea- 
bright, Deceased, alias Mrs. C. F. Seabright, 
V. R H. Seabright 

On a warrant of attorney made part of a promissory note which 
contains the following words, "and after one or more declarations 
filed confess judgment against me as of any term for the above sum 
with costs and attorney's commission of ^per cent for collec- 
tion," any attorney of any court may file a declaration for a sum in- 
cluding an attorney's commission of five per cent, and as attorney for 
the maker of the note confess judgment for said aggregate sum, but 
the prothonotary can enter judgment under the provisions of the Act 
of February 24, 1806, only for "the amount which, from the fact of 
th«e note, may appear to be due." 

A court of equitv will not open a judgment confessed by an at- 
torney for the defendant after declaration filed as above stated, to 
strike out the amount of the attorney's commission unless it is made 
to appear by affirmative proof that the payee and maker agreed at 
the time the note was given that "no" attorney's commissions were 
to be collected. 

Where the prothonotary has entered judgment on such a note 
without liquidation of attorney's commission, as in the case at bar, 
attorneys for the plaintiff have no authority to direct in a praecipe 
for a Fi. Fa. that attorney's commissions at five per cent shall be in- 
cluded as part of the debt to be collected or as part of the costs of 
the case. 

attorney's commission — ^JUDGMENT — PROTHONOTARY 

OPENING JUDGMENT — EQUITY. 

No. 157, February Term, 1912, C.P. of Washington Co. 
D. S. B. 

Rule to open judgment and statement of facts in the 
nature of a special verdict for the judgment of the 
Court. 

Hughes & Hughes, Attorneys for Plaintiff. 

Mcllvaine, Williams & McCreight, Attorneys for De- 
fendant. 

Opinion by Mcllvaine, P. J., April 17, 1912. 
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OPINION. 

On December 19, 191 1, the following praecipe and 
note were left with the Prothonotary: 

"Issue testatum fi. fa. on the above-entitled judg- 
ment to the Sheriff of Allegheny County, Pennsylvania, 
returnable to February Term next. Debt, $1000.00. In- 
terest from April 12th, 1907. Attorney's commissions, 
five per cent. 

Hughes & Hughes, 
John C. Bane, 

Attorneys for Plaintiff." 
"To H. F. Ward, Esq., 
Prothonotary. 

April 12, 1907. 
$1000. 

"One year after date I promise to pay to the order 
of Mrs. C. F. Seabright One Thousand Dollars. With- 
out defalcation, value received, with interest, ^^. 

"And further do hereby empower any Attorney 

of any Court of Record within the United States or else- 
where, to appear for and after one or more decla- 
rations filed, confess judgment against — ^as of any term 
for the above sum with Costs of suit and Attorney's 
commission of per cent, for collection and release of all 
errors, and without stay of execution and inquisition and 
extension upon any levy on real estate is hereby waived, 
and condemnation agreed to and the exemption of per- 
sonal property from levy and sale on any execution 
hereon, is also hereby expressly waived, and no benefit 
of exemption be, claimed under and by virtue of any 
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exemption law now in force or which may be hereafter 
passed. 

"Witness our hand and seal, 

F. H. Seabright. (SEAL.)" 

Upon this note judgment was entered by the Pro- 
thonotary in the following words, after giving the names 
of the parties: "D. S. B. $1000.00 Int. from April 12, 
1907. And now, Dec. 19, 191 1, a single bill filed dated 
April 12, 1907, for One Thousand Dollars, payable one 
year after date, with interest 4^^ and a warrant to enter 

judgment with costs — ^Attys. ^^ waiving 

Inquisition & Exemption. Judgment entered accord- 
ingly. H. F. Ward, Pro." 

The testatum fi. fa. called for in the praecipe having 
been issued, the Prothonotary endorsed on the back of 
the fi. fa. 5^ attorneys' commission. The plaintiff offered 
to pay the debt, interest and costs of the writ, but re- 
fused to pay the ^^ attorneys' commissions, and filed his 
petition in this Court to open the judgment. An 
answer to the rule having been filed, a case stated was 
agreed upon by the parties and the question for the 
Court to determine is whether or not an attorneys' com- 
mission of 5^ must be paid by the defendant in order to 
obtain a satisfaction of his judgment. The warrant of 
atttorney in the note filed with the Prothonotary is 
printed, and the blank before the word per cent, remains 
unfilled. The note was handed to the Prothonotary and 
he entered judgment upon it under the provisions of the 
Act of February 24, 1806, P. L. 278, which provides that 
"it shall be the duty of the Prothonotary of any court 
of record within this Commonwealth, on the application 
of any person being the original holder (or assignee of 
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such holder) of a note, bond or other instrument of writ- 
ing, in which judgment is confessed or containing a 
warrant for an attorney at law, or other person to con- 
fess judgment, to enter judgment against the person or 
persons who executed the same for the amount which, 
from the face of the instrument, may appear to be due, with- 
out the agency of an attorney, or declaration filed, with 
such stay of execution as may be therein mentioned." 
No confession was filed by an attorney in behalf of the 
defendant and no declaration was filed. This being the 
case, the question arises whether or not an attorney for 
the plaintiff by a praecipe for the issuance of a testatum 
fi. fa. can add attorney's commission at 5^^ and if he does, 
whether the Prothonotary may endorse that on the writ; 
and if he does so, whether the sheriff should collect the 
same. In our opinion the blanks that are found in the 
warrant of attorney in this note can be construed in two 
ways. First, that they were left by the signer of the note 
for the payee to fill up, or the representative of the payee 
who would confess judgment, to fill up in the declaration 
before judgment would be entered; and in this case, if an 
attorney had appeared for the defendant at the instance 
of the plaintiff and had filled up those blanks in a con- 
fession, and judgment had been entered on that confession 
of an attorney, by the prothonotary, so that the attor- 
ney's commission would have been included in the judg- 
ment, the attorney's commission at the per cent, fixed in 
that confession, (if it was reasonable) in our opinion 
would become part of the judgment and could have been 
collected. But the plaintiff or payee of the note having 
filed with the Prothonotary without the blanks filled up 
or without any confession in which they were filled up, the 
presumption of law is that the blanks were not intended 
by the parties to be filled up and that the true reading of 
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the note would be as though the blank before "per cent." 
had written in it "no," and the judgment by the Prothon- 
otary would be simply for the amount which, from the 
face of the instrument appears to be due, with costs. The 
judgment in this case having been entered by the Pro- 
thonotary for one thousand dollars and interest, and 
nothing being added before the word "per cent.," the 
judgment must be taken as having been entered without 
attorney's commissions, and this being the case it was not 
within the province of the attorneys to issue a praecipe 
for a testatum fi. fa. for an amount greater than the Pro- 
thonotary had entered, and therefore the attorney's com- 
mission of z^o cannot be collected, in view of the way the 
judgment was entered. Attorneys' commissions are not 
part of the costs, but they are part of the plaintiff's claim, 
and the Prothonotary, under the Act of 1806 is required 
to enter judgment for the amount due the plaintiff, and 
before the plaintiff is entitled to attorneys' commissions, 
his claim must appear on the face of the judgment and be 
included in it, either by including it in the principal sum 
or by indicating the per cent., so that it could be cal- 
culated. 

Our conclusion in this case may be stated in the form 
of syllabi as follows: 

I. On a warrant of attorney made part of a promis- 
sory note which contains the following words, "and after 
one or more declarations filed confess judgment against 
me as of any term for the above sum with costs and at- 
torney's commission of per cent, for collec- 
tion," any attorney of any court may file a declaration 
for a sum including an attorney's commission of five per 
cent, and as attorney for the maker of the note confess 
judgment for said aggregate sum, but the Prothonotary 
can enter judgment under the provisions of the Act of 
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February 24, 1806, only for "the amount which, from the 
face of the note, may appear to be due." 

2. A court of equity will not open a judgment con- 
fessed by an attorney for the defendant after declaration 
filed as above stated, to strike out the amount of the at- 
torney's commission unless it is made to appear by af- 
firmative proof that the payee and maker agreed at the 
time the note was given that "no" attorney's commissions 
were to be collected. 

3. Where the Prothonotary has entered judgment 
on such a note without liquidation of attorney's commis- 
sion, as in the case at bar, attorneys for the plaintiflF have 
no authority to direct in a praecipe for a fi. fa. that attor- 
ney's commissions at five per cent, shall be included as 
part of the debt to be collected or as part of the costs of 
the case. 

And now, April 17, 1912, this case stated in the 
nature of a special verdict for the opinion of the Court, 
came on to be heard and was argued by counsel, where- 
upon, it is ordered, adjudged and decreed that the judg- 
ment entered to 157 February Term, 1912, D.S.B., in 
favor of August Seabright, administrator, &c., vs. F. H. 
Seabright, should be satisfied upon the payment of the 
debt, interest and costs, and without the payment of at- 
torneys' fees of five per cent. 
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In re the Election of Charles Herman to the Office 

of Constable of Milford Township in 

the County of Pike 

Where an Elector has plead guilty to a violation of the Election 
Laws of the Commonwealth of Pennsylvania, has been sentenced by 
the Court and served a term in prison, he is deprived of the right of 
suffrage absolutely for a term of four years, and therefore, under Sec. 
84, of the Act of April 15, 1834, P. L. 537, is not eligible to any town- 
ship office. 

A person thus disqualified, although elected to the office of con- 
stable, cannot serve as such. 

CONSTABLES — ^VIOLATION OF ELECTION LAWS — DISQUALI- 
FICATION TO HOLD OFFICE UNDER SEC. 9, ART. 8, OF 
THE CONSTITUTION. 

No. 10, September Sessions, 191 1, Q. S. of Pike County. 
Opinion by Staples, P. J., December 4, 191 1. 

OPINION. 

On the 7th day of November, 191 1, Charles Herman 
was elected constable of the Township of Milford in said 
County of Pike. 

On the 15th day of March, 1909, he plead guilty 
to a violation of the election laws of the Commonwealth 
of Pennsylvania, and on the 15th day of March, 1909, he 
was sentenced by the Court of Quarter Sessions of the 
Peace of Pike County to imprisonment in the County 
prison of Pike for a term of three months. 

Under the Constitution of this Commonwealth "Any 
person convicted of wilful violation of the election laws 
shall, in addition to any penalties provided by law, be de- 
prived of the right of suffrage absolutely, for a term of 
four years." 
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Section 84 of the Act of April 15, 1834, P. L. 537, 
provides: "No person shall be eligible to any Township 
Office unless he be an elector of the township for which 
he shall be chosen." By reason of this disability under 
the Constitution, the said Charles Herman at the time of 
the election as constable was not an "elector" of Milford 
Township, nor of any other township or election precinct 
in the State of Pennsylvania. He therefore, was not such 
person as required for the office of constable. 

And now, December 4, 191 1, the office of Constable 
in and for the Township of Milford, in the County of Pike, 
is hereby declared vacant. 

Reported by George R. BuH, Esq., Milford, Pa. 
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Henry N. Frederick v. Leidy Rosenberger 

Where suit is brought against defendant and both parties appear 
at the hearing, even though there is nothing upon the record of the 
justice to show the character of the claim and the record does not 
show that witnesses were examined, judgment for the plaintiff will 
be sustained. Held, upon motion to strike off the judgment, that the 
error in the record of the justice, in not stating the character of the 
claim or that witnesses were examined, is not jurisdictional. 

JURISDICTION J. P. RECORD OF JUSTICE — MOTION TO 

STRIKE OFF JUDGMENT — EXAMINATION OF WITNESSES. 

No. 151, December Term, 191 1, C.P. of Montgomery Co. 

Sur motion to strike off judgment entered before a Jus- 
tice of the Peace. 

William F. Dannehower, Attorney for Plaintiff. 

A. R. Place, Attorney for Defendant. 

Opinion by Weand, J., April 8, 1912. 

OPINION. 

Summons in this case issued August 26, 191 1, and 
hearing had September i, 191 1, both parties appearing. 
Judgment was rendered in favor of plaintiff. No appeal 
was taken by defendant nor certiorari issued. 

On January 16, 1912, a fi. fa. was issued on the 
judgment as of No. 24, March Term, 19 12. 

On March 13, 1912, defendant filed this motion to 
strike off judgment, alleging as a reason "that outside of 
the fact that the defendant is not indebted unto the said 
plaintiff in any sum whatsoever, the judgment rendered 
before the said justice is void, upon the face of it, as will 
appear by copy of the transcript hereto attached and 
made part thereof, having been entered without juris- 
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diction by the said justice. There is nothing upon the 
record of the justice to show the character of the claim." 

The merits of the claim were adjudicated by the jus- 
tice, and if defendant had a defence, he should have ap- 
pealed, but not having done so, he is concluded by the 
judgment, so far as a defence to the merits is concerned. 

If the justice did not have jurisdiction, it is not too 
late to correct the judgment. 

It is claimed that the want of jurisdiction consists 
in the fact that the record of the justice "does not show 
the character of the claim," or that witnesses were exam- 
ined, simply saying "after hearing both parties in pub- 
lic, judgment, &c." 

The answer to the rule declares "that on the day set 
for hearing before said justice, both plaintiff and defend- 
ant appeared before him and both were sworn or affirmed 
by said justice, and examined in the presence of each 
other respecting the promissory note in suit, and which 
was produced at the hearing; and that Rhine Kuhn, of 
Telford, Pa., was also called and testified, under affirma- 
tion, on behalf of said defendant." 

The case came before the Court for argument, on 
defendant's motion and plaintiff's answer, the defendant 
thus, we think, admitting the facts. The only question, 
therefore, is — ^must the record show the character of the 
claim? 

The justice had jurisdiction of the claim. The de- 
fendant was properly served and appeared. Both parties 
were heard and the only irregularity, if there is any, con- 
sists in the fact that the record does not show the char- 
acter of the claim. 

The delay in asking that the judgment should be 
stricken off until execution issued is not explained. 

The error complained of is not jurisdictional, and as 
both parties had a hearing, the character of the claim 
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must have been explained and examined. It is not a 
case of judgment by default. 

In Swartley v. Burkert, 7 Just. Rep. 81, this Court 
said "That there was jurisdiction over the defendant by 
the service cannot be questioned. (Here he appeared.) 
There was a hearing, and this implies that there was evi- 
dence taken in due form and under oath or affirmation. 
But even if the record did not show that evidence was 
taken, it would not show sufficient ground to strike off 
the judgment," citing numerous authorities. 

We think the defendant's remedy was by certiorari 
or appeal. 

"He was summoned and appearied before the jus- 
tice and he either knew the judgment was entered against 
him or else was guilty of gross negligence in not ascer- 
taining that fact, and appealing or suing out a writ of 
certiorari, if aggrieved by the judgment." — Hughes v. 
Qark, 35 Pa. Sup. Ct, 5i8;.Lacock v. White, 19 Pa., 
495; Boyd V. Miller, 52 Pa., 431. 

And now April 8, 1912, the motion to strike off jtfdg- 
ment is overruled, at costs of defendant. 
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In Re Appeal from the Report of the Auditors of 
Carroll Township, in which their Audit of 
the Accounts of the Supervisors of 
the Township is Stated 

The audit of the accounts of Supervisors, filed by the township 
auditors, must stand, unless appellants, by competent and satisfactory 
evidence show that it is wrong and wherein it is wrong. The Court 
may have a suspicion or well-grounded belief that the Supervisors 
conducted their business in a loose, irregular and even unlawful way, 
but this alone is not sufficient. The appellants must go further and 
show the amount in dollars and cents and the specific items with 
which they should have been surcharged by the auditors. Until that 
is done, the presumption that the auditors did their whole duty will 
prevail. 

TOWNSHIP AUDITORS SUPERVISORS — ^APPEAL FROM SET- 
TLEMENT OF AUDITORS SPECIFIC ITEMS. 

No. 69, November Term, 1908, C. P. of Washington Co. 
D. M. McCloskey, Attorney for Appellants. 
Rlcllvain, Vauce & Gibson, Attorneys for Township. 
Opinion by Mcllvaine, P. J., April 19, 1912. 

OPINION. 

The Auditors of Carroll Township made an audit 
of the accounts of the Supervisors for the year 1907, 
which was not satisfactory to some of the taxpayers, and 
upon their application the Court ordered a re-audit. This 
was had, after hearing at which the supervisors and the 
township by the objecting taxpayers were represented by 
counsel. The Auditors filed a second audit, making some 
surcharges. To this second audit exceptions were taken 
by the township through these taxpayers, and these ex- 
ceptions are made the basis of an appeal to this Court. A 
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Commissioner was appointed to take testimony to sus- 
tain these exceptions, and that testimony is now before 
us for consideration. 

It appears that the documentary evidence, upon 
which a proper audit of the accounts of the Supervisors 
would largely depend, was lost or stolen at the time or 
since the audit was held, at least it could not be found at 
the time the hearings were had before the Commissioner 
appointed by this Court to take testimony on this appeal. 
This loss of these papers is unfortunate, but we cannot 
for that reason sustain these exceptions, if there is no 
competent evidence to justify such action. The township 
auditors are reputable men, so far as we know, and there 
is nothing in the evidence to impeach their integrity. 
This being the case their second audit, from which the 
appeal was taken, must stand, unless the appellants by 
competent and satisfactory evidence show that it is wrong 
and also show wherein it is wrong. We, from the evi- 
dence, may have a suspicion or well-grounded belief that 
the Supervisors conducted their business in a loose, ir- 
regular and even unlawful way, but this alone is not suf- 
ficient. The api>ellants must go further and show the 
amount in dollars and cents and the specific items with 
which they should have been surcharged by the Auditors. 
Until that is done, the presumption that the Auditors did 
their whole duty will prevail. 

Striking out that part of the testimony that was 
hearsay and incompetent and that was objected to by the 
counsel of the Supervisors, we are not convinced that any 
of the exceptions filed in this appeal should be sus- 
tained. The audit may be wrong and do an injustice to 
the taxpayers, but the evidence is not sufficient to con- 
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vince us of that fact or to warrant any specific surcharge 
against the Supervisors. 

And now, April 19, 1912, this appeal by Carroll 
township from the report of the Auditors in the audit of 
the accounts of the Supervisors of said township, taken 
by Aaron B. Moss and others, came on to be heard on 
the testimony taken by the Commissioner appointed for 
that purpose, and was argued by counsel, whereupon it 
is ordered, adjudged and decreed that the exceptions 
filed to said audit are not sustained and that the appeal 
herein filed by Carroll township through Aaron B. Moss 
and others be and the same is hereby dismissed at the 
cost of Carroll Township. 
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Freiler, Appellant, v. Schuylkill County 

A justice of the peace elected to office prior to April 23, 1909, is 
not entitled to the fees allowed under the Act of April 23, 1909, P. L. 
160. He does not come within the saving provision of Sec- 18, Art 
V of the Constitution, applicable only to Judges *iearned in the law" 
but the justice is within the protection of Sec. 13, Art. Ill which pro- 
vides that "no law shall extend the term of any public offider or in- 
crease or diminish his salary or emoluments, after his election or ap- 
pointment." 

JUSTICE OF THE PEACE — FEES ^ACT OF APRIL 23, I909, 

P. L. 160 CONSTITUTIONAL LAW. 

No. 240, October Term, 1910. Appeal from C. P. of 
Schuylkill Co. 

Case stated to determine fee of Justice of the Peace. 

James B. Reilly, Attorney for Appellant. 

R. H. Koch and C. A. Snyder, Attorneys for Appellee. 

Opinion by Orlady, J., March 3, 191 1. 

CASE STATED. 

Francis S. Freiler, the plaintiff above named, is a 
justice of the peace, residing and having his office in the 
first ward of the borough of Pottsville, in said county, and 
was duly elected at a general election held in February, 
1907 and was duly commissioned according to law to hold 
said office by virtue of said election for the term of five 
years from the first Monday of May, 1907. Under the pro- 
visions of an Act of the General Assembly, entitled, "An 
Act to regulate and establish the fees to be charged by 
Justices of the Peace, Aldermen and Magistrates in this 
Commonwealth," approved April 23, 1909, P. L. 160, 
plaintiff charged the sum of $4.90, as fees in a certain 
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prosecution heard and returned by him in June, looo. in 
the case of Com. v. Simon Pusioset, et al., No. 939, June 
Term, 1909, Court of Quarter Sessions of said county, 
and on January 26, 1910, plaintiff presented a transcript 
thereof showing the items making up said charge (a copy 
of which is hereto attached) to the board of commission- 
ers and controller of said county, defendant, demanding 
payment of said fees. 

If the Court be of the opinion that the plaintiff is 
authorized to charge and entitled to receive, the fees pre- 
scribed by the said Act of April 23, 1909, above cited, 
then judgment to be entered for the plaintiff, but if not, 
then judgment to be entered for the defendant, and either 
party reserving the right to sue out a writ of error 
therein. 

Error assigned was judgment in favor of the de- 
fendant. 

It was contended by counsel for appellant that the 
case is ruled by Com. v. Mathues, 210 Pa. 372; Bowman's 
Case, 225 Pa. 364; Com. v. Butler, 99 Pa. 535. 

Counsel for the appellee argued that the exact point 
in this case had been decided heretofore in the cases of 
Rupert V. Chester County, 13 pa. C. C. Rep. 342, and in 
Lyons v. Means, i Pa. Superior Ct. 608. 

OPINION 

The plaintiff was elected a justice of the peace at the 
general election held in February, 1907, and was commis- 
sioned to hold his office, by virtue of that election, for a 
term of five years from the first day of May following. 

On April 23, 1909, P. L. 160, an Act of assembly was 
approved, entitled, "An Act to regulate and establish the 
fees to be charged by justices of the peace, aldermen and 
magistrates in this Commonwealth" which changed the 
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amount of fees to be charged by these officers from the 
ones that had been specified by the acts in force at the 
date of the plaintiff's commission, and his contention is 
that the later act determines the fees he is entitled to 
charge and receive for his services. 

It is urged that Commonwealth v. Mathues, 210 Pa. 
372, controls this question. That case does decide that 
"the provision of Article III, sect. 13, of the constitution 
viz.: *No law shall extend the term of any public officer, 
or increase or diminish his salary or emoluments after 
his election or appointment' has no relation to the judi- 
ciary, or is in any manner incident to it, but on the con- 
trary, its environments in the body of the constitution, are 
evincive that it is intended to have no application thereto: 
an attempt to read it as if actually a part of the judiciary 
article, demonstrates an incongruity so apparent as to 
constitute a complete negation of any applicability to the 
judiciary, but, even if it should appear to contain an in- 
tention to restrict generally, and if such general intent be 
in conflict with the subsequent particular one contained in 
the judiciary article, the latter or particular intent being 
the later expression of the will of the pople would domi- 
nate." 

The appellant contends further that the decision of 
the Supreme Court in Bowman's Case, 225 Pa. 364, ap- 
plies specially to and favors his contention. It was held in 
that case, that "under all our constitutions, a justice of the 
peace has been a constitutional officer, and by the eleventh 
section of the judiciary article in the persent one, he is a 
judicial officer .... as much as a judge, though in a 
limited sphere as the judicial officer by whose decree the 
appellees would have him removed from office" and that 
it necessarih' follows that this justice of the peace was en- 
titled to the increased fees of that office provided for by 
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the act of assembly which was passed subsequent to the 
date of his commission. 

By sec. i, of art. V, of our present constitution, the 
judicial power of this commonwealth is vested in certain 
designated courts **and in such others as the general as- 
sembly may from time to time establish" and by sec. i8 of 
that article it is provided that: ''The judges of the Su- 
preme Court and the judges of the several courts of Com- 
mon Pleas and all other judges to be learned in the law 
shall at stated times receive for their services, an adequate 
compensation which shall be fixed by law and paid by the 
state. They shall receive no other compensation, fees or 
perquisites of office for their services from any source, nor 
hold any other cffice of profit, under the United States, 
this state or any other state." 

It was the construction of these sections that was in- 
volved in Commonwealth v. Mathues, 210 Pa. 372, in 
passing on the constitutionality and effect to be given to 
the Act of April 14, 1903, P. L. 175, which was then under 
consideration by the Supreme Court. 

Tlie judges to whom that case referred were all of the 
class required "to be learned in the law," and who were to 
receive for their services an adequate compensation to be 
fixed by law and paid by the state. This appellant is not 
in that class by the most liberal construction of the words 
used in the constitution. The justice of the peace is not 
required by any statute, to be a person learned in the law 
and he is paid — not by the state, nor a salary — but in fees, 
to be paid by litigants before him or by the county in cer- 
tain instances. The whole controversy in this appeal, is 
wl-rether certain fees should be paid by the county of 
Schuylkill as legal costs, in a criminal prosecution heard 
by the justice and returned by him to the court of quarter 
sessions of the county, accompanied by a demand for fees 
on the commissioners and controller of the county. 
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Ancient and honorable as is the office of justice of the 
peace, it has not been from the earliest times, nor in any 
constitution or act of the general assembly ever been de- 
clared to be a requisite or qualification of that office, that 
the incumbent "be learned in the law." At common law 
justices of the peace were subordinate magistrates ap- 
pointed by the King's special commission to administer 
the criminal law as conservators of the peace; the writ for 
their election directing them to be chosen "from the most 
upright and powerful of their county as keepers of the 
peace" and their jurisdiction at present in civil and crim- 
inal affairs is derived from legislative enactments or con- 
stitutional grant: i Lewis's Blackstone, 352, 354. 

It has been held that the term "learned in the law" 
means that the person is "either admitted or entitled to 
be admitted without examination to practice as an at- 
torney at law in the state. Tlie term "learned in the law" 
clearly indicates an intention to prescribe some sort of an 
educational qualification, and should be given some prac- 
tical effect; and therefore no one is eligible as a judge who 
is not, when elected, either admitted or entitled to be ad- 
mitted, without examination, to practice as an attorney 
at law. To be learned in the law means that the person 
must have been ascertained by a competent tribunal prior 
to his election or appointment: Jamieson v. Wiggin, 12 
S. D. 16, 80 N. W. Repr. 137, 46 L. R. A. 317, 76 Am. St. 
Rep. 585: Howard v. Burns, 14 S. D. 383, 85 N. W. Repr. 
920. 

While with us he is a constitutional, a judicial, and a 
public officer, yet he is not within tire class of judges 
"learned in the law," enumerated in sec. 18 of art. V of 
our constitution, but is within the protection of sec. 13 
of art. Ill, which provides that "no law shall extend the 
term of any public officer, or increase or diminish his 
salary or emoluments after his election or appointment." 
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The same question was before this court in Lyons v. 
Means, i Pa. Superior Ct. 608, in which we held that a 
justice of tlie peace, alderman and constable was entitled 
to receive the fees fixed by law at the time of his election 
or appointment, and that such fees can neither be in- 
creased or diminished by subsequent legislation during his 
term of oflfice. See also Hays v. Cumberland Co., 5 Pa. 
Superior Ct. 159; Richie v. Philadelphia, 37 Pa. Superior 
Ct. 190; S. C, 225 Pa., 511, in which last case, both the ap- 
pellate courts of this state held, that real estate assessors 
in Philadelphia, though public officers, were not entitled to 
the benefit of an act of assembly which increased the 
salary incident to such oflfice, but was passed subsequent 
to the appointment of the appellant in that case. 

The same doctrine applies to this case, and the fees to 
which this appellant is entitled are those fixed by the aci 
in force at the time of his election. 

The judgment is aflfirmed. 
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R. J. Brink v. L H. Marsh, George N. Bird and Job 

Griffin, Commissioners of the County of 

Bradford, State of Pennsylvania 

The county is not liable to pay the reward or bounty for killing 
noxious animals, under the Act of April lo, 1907, P. L. 60, in the ab- 
sence of an appropriation by the Legislature under the Fourth Sec- 
tion of said Act. 

The Third and Fourth Sections of the Act of April 10, 1907, P. L. 
60, provides the manner in which the bounty money shall be paid by 
the County and how it is to be recovered from the State. 

COUNTY TREASURER COUNTY COMMISSIONERS BOUNTY 

OR REWARD FOR KILLING NOXIOUS ANIMALS 

LIABILITY OF COUNTY STATE AP- 
PROPRIATIONS. 

No, 316 May Term, 191 1, C. P. of Bradford County. 
I. McPherson, Attorney for Plaintiff. 
William Maxwell, Attorney for Defendants. 
Opinion by Fanning, P. J., December 16, 191 1. 

OPINION. 

This is an amicable action to determine the right of 
the plaintiff to a writ of peremptory mandamus against the 
defendants, directing them to issue two orders of $2 each, 
on the treasurer of said county, for the killing of two 
wood gray foxes. 

The material facts agreed upon in the case stated are 
as follows: 

First: That the defendants are, and on January 13th, 
1910, were the commissioners of said county. 

Second: That on January 12th, 1910, tire plaintiff in 
Rome Township, in said county, being a resident thereof. 
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killed two wood gray foxes, and on January 13th, 1910, 
in order to secure the award or bounty provided for in 
Section i of the Act of General Assembly of Pennsylvania, 
produced the pelts before John Meredith, J. P. in and for 
Bradford County, and there made an affidavit that he 
killed the foxes at the time and place aforesaid. 

That the justice, in the prsence of an elector, cut the 
ears off said pelts and burned them. 

Third: That he gave to the plaintiff two certificates 
for S2 each for the killing of said foxes, directed to the 
commissioners, setting forth that the provisions of said 
Act had been complied with. 

That such certificates were in proper form and in con- 
formity with the requirements of the said Act. 

Fourth: That on the same day he presented the 
certificates to the defendants, and demanded orders on the 
county treasurer for the payment of the bounty on each, 
provided for by the said Act. 

Fifth: That the defendants refused to accept the said 
certificates, and refused to draw orders on the county 
treasurer for the payment of said bounty. 

Sixth: That the defendants have not kept an account 
of the application made to them for the payment of boun- 
ties, under said Act, nor fonvarded to the Auditor General 
of the Commonwealth itemized statements of the several 
amounts directed to be paid, but have refused to draw 
orders in all cases. 

Seventh: On May 20th, 1909, R. K. Young, then 
the Auditor General of the State of Pennsylvania, gave 
notice to the defendants that the legislature had not made 
any appropriation for the payment of bounties for the kill- 
ing of noxious animals for the two years beginning June 
1st, 1909, and that there was no money or fund in the 
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hands of the State Treasurer for the payment of the 
same. 

The question submitted for the determination of the 
court IS, if the court be of the opinion that under the fore- 
going statement of facts it was the duty of the defendants 
to issue orders on the County Treasurer, payable to the 
plaintiff, directing him to pay the bounties provided for by 
the Act of April loth, 1907, P. L. 60 or any other Act, 
when he presented the said certificates to them, in that 
case an order shall be made by the court, granting a per- 
emptory mandamus against the defendants, commanding 
them to issue an order to the plaintiff for the sum of $4 for 
the killing of the said foxes; otherwise, to enter judgment 
in favor of the defendants. Costs to follow judgment in 
either case. 

The first section provides, that from and after the 
passage of this Act there shall be Paid by the Common- 
zvealth of Pennsylvania a reward or bounty for the killing, 
within the Commonwealth, of certain noxious animals, as 
follows: — 

"For each wild cat the sum of $4, for each fox the 
sum of $2, for each weasel or mink the sum of $1." 

Sections three and four provide the method by which 
the person killing these noxious animals may obtain the 
bounty provided for. 

Section 2 prescribes what the person must do who is 
desirous of obtaining the bounty. It also, lays down the 
duties of the magistrate before whom the claimant ap- 
pears. 

Section three provides inter alia, that upon the pre- 
sentation of such certificates (the certificate given by the 
magistrate to the claimant), in proper form, the commis- 
sioners shall give an order for the amount named in such 
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certificate to the person presenting the same, drawn upon 
the County Treasurer, directing him to pay the reward or 
bounty from the funds in his hands belonging to the said 
County. We will discuss the form of the certificate 
presently. 

Section four provides that the County Commissioners 
shall keep an accurate account of all applications made to 
them for bounty, and on the First of January and on the 
1st of June of each year forward to the Auditor General an 
itemized statement of the several amounts directed by 
them to be paid between those dates, under the provisions 
of this Act, making affidavit thereto and accompanying 
the same by sworn statement of the County Treasurer, set- 
ting forth the fact that the several amounts were actually 
paid by him in compliance with the said order. 

The fourth section also provides that the Auditor 
General SHALL, if he finds the return in proper form 
. draw a warrant in favor of such county upon the State 
Treasurer for the amount so claimed and approved, which 
warrant upon presentation to the State Treasurer shall be 
paid out of the appropriation herein provided for. 

Section six sets forth that the sum of $50,000 was ap- 
propriated for the purpose of carrying the provisions of 
the Act into effect. The Act lays the reward or bounty 
upon the Commonwealth and provides the method by 
which it shall pay these bounties. 

It is a well known principle of law that no moneys can 
be paid out of the State treasury for any particular pur- 
pose, unless an appropriation has been made by the Legis- 
lature for that purpose. As the case stated shows there 
was no appropriation made for the payment by the Com- 
monwealth of the bounties provided for by the Act during 
the years 1909 and 1910, the contention of the plaintiff 
would make this bounty a charge, not on the Common- 
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wealth but on the several counties. Clearly that was not 
the intention of the Legislature as expressed in the first 
section of the Act. That section lays it specifically on the 
Commonwealth, while the third section makes the county 
the hand or agent for the payment of the bounties by the 
State and provides for the reimbursement of the county. 
Was it the duty of the coimty commissioners to give or- 
ders on the county treasurer for the payment which the 
first section lays on the Commonwealth when that had full 
knowledge that the appropriation provided for in the 
sixth section of the Act out of which bounties were to be 
paid had been exhausted? When they knew there was 
nothing in the State treasury to reimburse the county? 
The reimbursement can only be made when and to the ex- 
tent that the Legislature has provided means. If the 
means fail the reimbursement clause becomes a dead let- 
ter. To give effect to that clause the Legislature that en- 
acted it appropriated $50,000 — thus providing the means 
for reimbursing the counties in advance of payment by 
them. 

The fact that succeeding Legislatures made appro- 
priations for the same purpose is persuasive that they in- 
tended to provide means to reimburse the counties before 
they would compel the counties to discharge obligations 
directly laid on the Commonwealth. We think the inten- 
tion of the Legislature was to make the counties the 
agents of the Commonwealth for the payment of these 
bounties by the Commonwealth. The plaintiff bases his 
right entirely on the Act of 1907. As the provisions of 
that Act cannot be carried out according to the facts in 
the case stated it would be a harsh rule to compel the 
County to make payments when there was no money in 
sight to reimburse it when the payments were made. That 
evidently was not the intention of the Legislature, because 
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the law specifically provides not only for the payment by 
the State, but provides the means by which the State 
could pay. This intention is emphasized by the fact that 
the Act in question appropriated $50,000, for the payment 
of these bounties. It was followed by the Act of 1909 
which appropriated $60,000, reduced to $40,000, by the 
Governor, to pay these bounties, and by the Act of 191 1 
which appropriated $20,000. 

The previous legislation on this subject is something 
of a guide in ascertaining the intention of the Legislature 
as expressed in the Act in question. The Act of June 23rd 
1885, P. L. 141. of May 13th 1887, P. L. 116, of April 
25th 1889, P. L. 54, and of July 9th 1897, P. L. 233, all 
provide for the payment of similar bounties by the Coun- 
ties wherein noxious animals are killed. 

Section four provides that the Auditor General shall, 
if he finds the before named returns, (meaning the returns 
showing the amounts paid) are in proper form draw a war- 
rant in favor of such County upon the State Treasurer for 
the amount so claimed and approved, whicjh said warrant 
upon presentation to the State Treasurer shall be paid out 
of the appropriation hereinafter provided. When it is ex- 
hausted his power to discharge the obligation placed on 
the Commonwealth is also exhausted. The requirement 
is mandatory on the Auditor General. He, (the Auditor 

General) shall draw a warrant in favor of such 

County upon the State Treasurer for the amount." If 
there is nothing to pay with the State Treasurer cannot 
pay and the provision for reimbursement fails, and the 
mandate of the Auditor General commanding him to pay 
is of no effect. 

The first section not only lays the burden upon the 
Commonwealth hut defines the extent of the burden, 
"There shall be paid by the Commonzi'ealth $4 for the kill- 
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ing of a wild cat, $2 for a fox, and $1, for each mink and 
weasel." Can we say that section is binding, so far as it 
defines the extent of these bounties and of no eflfect so far 
as it places the payment upon the Commonwealth? That 
would be a strange rule of interpretation. 

The plaintiflf contends, however, that the county must 
pay the bounty without reference to whether the Com- 
monwealth should reimburse it or not. To take this view 
of the statute would be to ignore completely in the inter- 
pretation thereof of the old law, the mischief and the 
remedy. All laws previous to the Act under consideration 
lay the burden upon the counties; this places it on the 
Commonwealth, and repeals all Acts or parts of Acts in- 
consistent with its provisions. 

If we grant the mandamus prayed for it makes the 
first section of the Act of no eflfect under the facts agreed 
upon and leaves the burden still on the counties. Of our 
own knowledge the burden upon the sparsely settled 
counties of the State would be very grievous. We have 
no doubt that the Legislature had that in mind when it 
placed the burden on the Commonwealth. In some coun- 
ties it would be a serious menace to the eflfective adminis- 
tration of the laws. The county commissioners lay their 
rates from data before them. If we adopt the construc- 
tion of the Act in question contended for by the plaintiflf's 
counsel we would be placing on the County an expense 
that the County Commissioners could not have provided 
for by their levy. In view of the positive provision in the 
first section that the bounties provided for are to be paid 
by the Commonwealth, the repeal by the seventh section 
of, "All Acts or parts of Acts inconsistent with the. pro- 
visions of this Act," and the fact agreed upon, that there 
is no appropriation to make these payments, we cannot 
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take the view contended for by the plaintiff, and therefore, 
must refuse the writ prayed for. 

And now, December 16, 191 1 after argument and due 
consideration peremptory mandamus refused and judg- 
ment directed to be entered for defendant on the case 
stated. 
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Commonwealth of Pennsylvania ex. rel. R. W. Wolfe, 
H. D. Browneller and R. C. Buchanan, the Direc- 
tors of the Poor and of the House of Employment 
of the County of Washington, v. John H. Moffitt, 
County Controller of Washington County. 

A director of the poor is a public officer and the Act of June 15, 
191 1, P. L. 986, increasing the salary of that office cannot be made 
to apply to one previously inducted into office, but such director 
should draw his salary under the Act of Assembly in force at the time 
he was inducted into office. The County Controller is justified in re 
fusing to issue the warrant for the payment of the increased salary. 

PUBLIC OFFICERS CONSTITUTIONAL LAW INCREASE OF 

SALARY DURING TERM OF OFFICE MANDAMUS. 

No. 79, May Term, 19 12, C. P. of Washington County. 

Mandamus — Trial under the Act of 1874, before Mcll- 
vaine, P. J., and Taylor, J., without a jury. 

Per Curiam: 

ADJUDICATION 

The Court finds from the pleadings and testimony 
the following facts: 

FACTS FOUND 

I. Washington County was created a poor district 
and the office of director of the poor created by a special 
act of assembly approved the 6th day of April, 1830, 
Pamphlet Laws page 256, the title of the act being "An 
Act to provide for the erection of a house for the em- 
ployment and support of the poor in the county of 
Washington." The act provides, among other things, 
that three directors of the poor shall be elected at the 
general election by the qualified electors of the county, 
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and that the first three that are elected shall hold their 
offices respectively for one, two and three years, and 
that the elections thereafter annually shall be for one 
director. The directors elected are required to take 
an oath of office. They are given power to make rules 
and regulations for the direction, government and sup- 
port of the poor and house of employment and of the 
revenues thereunto belonging and of all such persons 
as shall come under their cognizance. The fifth sec- 
tion of that act provides, "That it shall be the duty of 
the said directors, on or before the first day of November 
in each and every year, to furnish the commissioners 
of said county with an estimate of the probable exi>ense 
of the poor and poor house for one year, and it shall be 
the duty of said commissioners to assess and cause to 
be collected the amount of said estimate, which shall 
be paid to said directors by the county treasurer, on 
warrants, drawn in their favor by the county commis- 
sioners as the same may be found necessary, and the said 
directors shall at least once in every year, render an 
account of all monies by them received and expended, 
to the auditors appointed to audit and settle the county 
accounts, subject to the same penalties, rules and 
regulations as are by law directed, respecting the ac- 
counts of the county commissioners." 

2. The relators, R. W. Wolfe, H. D. Browneller 
and R. C. Buchanan, are the directors of the poor and 
of the house of employment of Washington county now 
in office; R. W. Wolfe and H. D. Browneller having 
taken their oaths of office and entered upon the dis- 
charge of their duties on the first Monday of Januarj% 
19 1 2, and R. C. Buchanan having taken his oath of 
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office and entered upon the discharge of his duties on 
the first Monday of January, 1910. 

3. John H. Moffitt is the county controller of 
Washington and holds office under an act approved on 
the 6th day of May, 1909, P. L. 434, entitled ''An Act 
Providing for the office of county controller in counties 
of this Commonwealth where such office is not now in 
existence, &c.", and "prescribing the duties and fixing 
the salary of said controller and abolishing the office of 
county auditor where this act becomes operative/' The 
8th section of the act under which the defendant holds 
office provides as follows: "Section 8. That he shall 
scrutinize, audit, and decide on all bills, claims, and de- 
mands whatsoever, against the county; and all persons 
having such claims shall first present the same to the 
controller, and, if required, make oath or affirmation 
before him to the correctness thereof. He may, if he 
deems it necessary, require evidence by oaths or affirma- 
tion of the claimant, and otherwise, that the claim is 
legally due, and the supplies or services for which pay- 
ment is claimed have been furnished or performed 
under legal authority. He may inquire or ascertain 
whether any oflicer or agent of the county is interested 
in the contract under which any claim may arise, or has 
received or is to receive any commission, considera- 
tion, or gratuity relating thereto; or whether there has 
been any evasion of the tenth section of this act, by 
making two or more contracts for small amount, which 
should have been in one; and, if he shall find that there 
has been any evasion, or that any such officer or agent 
is so interested, he shall refuse to approve the claim. 
All claims which he shall find legally due, he shall cer- 
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tify to the commissioners." The 9th section provides 
*That after the controller shall have assumed the duties 
of his office, under this act, the commissioners of said 
county shall draw no ivarrant on the treasury for any debt, 
claim or demand zchatsoezrr, not audited and approved by 
the controllcry as provided for in the foregoing section, ex- 
cept for the fees of jurors, witnesses, criers and tipstaves 
of the several courts of the county." 

4. The directors of the poor, in caring for the poor 
of the county, as required by law, have different build- 
ings for the adult poor and the indigent cliildren, and 
maintain two separate accounts, one called the county 
home account and the other called the children's home 
account, and they have elected two treasurers for these 
funds, John W. Quivey being the treasurer for the 
county home fund and R. C. Buchanan treasurer for the 
children's home fund. 

5. On March 4, 1912, John W. Quivey presented 
to the commissioners and controller the following 
order: 

''Washington County Home, ^March 4th, 1912. 

"Commissioners of Washington County, Please 
give John W. Quivey an order on the County Treasurer 
for Thirty-five Hundred Dollars for use of County 
Home. 

(SIGNED) H. D. Browneller, 
R. W. Wolfe, 
R. C. Buchanan, 

Directors." 
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And with that was presented a bill: — 

**Washington County, Pennsylvania, 

"To John W. Quivey, Supt., Dr. 
"County Home, 

"For use County Home $3500.00." 

the items making up the $3500 being attached to said 
bill. Among the items was found the following: 
" 998 Dr. R. W. Wolfe, on acc't. salary $55.55 
" 999 H. D. Browneller, on acc't. salary $55.55 
"1000 R. C. Buchanan, on acc't. salary $55.55." 

A similar order was presented to the controller by 
R. C. Buchanan for the sum of $ , with an itemized 

account, being the expenses for the month of February. 
In that account were the following items: 

"70 H. D. Browneller, on acc't. of salary $27.78 
"71 R. W. Wolfe, on acc't. of salary $27.78 
''^2 R. C. Buchanan, on acc't. of salary $27.77." 

When these requests for orders upon the treasury 
were presented to the controller he refused to approve 
them as long as the items for salary were embraced in 
the order, and no offer was made to strike that item 
out of the account, Mr. Quivey saying that the di- 
rectors had given the order and he could only present 
it as it was given him and had no right to amend it. 

6. On the 15th day of June, 191 1, (P. L. 986) an 
act of assembly was passed, entitled "An Act to fix and 
regulate the compensation of directors of the poor, of 
poor districts composed of several townships, boroughs 
and cities, situate wholly within counties of this Com- 
monwealth, not exceeding five hundred thousand popu- 
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lation;" and the salary fixed by said act for counties con- 
stituting a poor district containing 125,000 population 
and not exceeding 150,000 population, was one thou- 
sand dollars; and the salary sought to be drawn by the 
directors of the poor in the bills presented to the con- 
troller for the month of Februar>^ was at the rate of one 
thousand dollars per year. The population of Wash- 
ington County is between 125,000 and 150,000. 

7. Upon the refusal of the controller to approve the 
bill of the directors of the poor as presented, they filed 
their petition for a writ of mandamus to compel him 
to issue the orders as drawn claiming that his refusal 
to approve them and issue a warrant in accordance there- 
with was without authority of law. 

8. The salary drawn by the directors of the poor 
prior to the passage of the act of the 15th of June, 191 1. 
was less than one thousand dollars per year, and R. C. 
Buchanan, one of the three directors, was inducted into 
office before that act was approved. 

9. The 13th section of Article III of the Constitu- 
tion of Pennsylvania provides as follows: "No law shall 
extend the term of any public officer or increase or 
diminish his salary or emoluments after his election or 
appointment." 

CONCLUSIONS OF LAW 

First: That a director of the poor of Washington 
County is a public officer within the meaning of Section 
13, Article 3 of the constitution. 

Second. That R. C. Buchanan having been in of- 
fice before the passage of the Act of 1911. which in- 
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creased the salary of the office, was not entitled to the 
increase, but as to him the act was inoperative, and his 
salary should be paid under the law as it was at and be- 
fore the time he was inducted into office. 

Third. The directors of the poor having incor- 
porated a claim for a month's salary to R. C. Buchanan 
greater than that to which he was entitled, and not of- 
fering to strike of? that claim and take a warrant for 
those things that the controller could approve, justified 
the controller in refusing to issue the warrant as asked 
for. 



COMMENTS 

Under the pleadings in this case a single question is 
to be determined, and that is whether or not R. C. 
Buchanan is entitled to receive a salary at the rate of 
one thousand dollars a year as provided by an act of as- 
sembly which was passed after he was inducted into his 
office and which increases the salary which he previously 
received. The relators contend that the words "public 
officer" in the section of the constitution above quoted 
mean a public officer which is recognized by the con- 
stitution and not a legislative public officer; and they 
cite authorities of some of the lower courts of this state 
to sustain that contention. But we think these au- 
thorities are not in accordance with the decision of our 
superior and supreme court, as found in a number of 
cases. There is no doubt that a distinction is to be made 
between the situation of one who occupies a constitu- 
tional office and that of an officer whose position is 
created by statute. The former has an exemption from 
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the control of the legislature which does not exist in 
favor of the latter. But the distinction in our opinion 
does not exist when the sole question before the Court 
is the interpretation of an act of assembly the sole pur- 
pose of which was to increase the salary of public of- 
ficers. In other words, the words ''public officer" when 
we are considering simply the question of raising or 
lowering the salary, must be given a meaning which it 
is evident that the legislature intended they should have. 
If we turn to the text books or to the decisions of our 
courts to find a definition of a pubHc officer, we find that 
it would embrace the relators in this case. Wherever an 
officer exercises important duties and has delegated to 
him some of the functions of government, and his office 
is for a fixed term, and the power, duties and emolu- 
ments become vested in a successor when the office be- 
comes vacant, such an official may properly be called a 
public officer. The powers and duties attached to the 
position give it its character, and in considering the du- 
ties imposed upon the directors of the poor, we find one 
of the important things that they have to do is to make 
estimates and report them to the commissioners as a basis 
upon which they exercise the sovereign power of levying 
taxes. We find also that they are charged with the care 
and custody of the poor of the county and of the expendi- 
ture of money collected from the people by taxation and 
paid to them out of the county treasury. We find that 
they are elected by the people as other public officers are 
elected and at the general election held for the election of 
other public officers, and they are elected for a specific 
term and they must give an account of how they expended 
the monev committed to their care. 
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In RicWe v. Philadelphia, 225 Pa. State Reports, 512, 
(it being an appeal from a judgment of the Superior 
Court holding that a real estate assessor in Philadelphia 
was a public officer within the meaning of the 13th sec- 
tion of artide 3 of the Constitution), Justice Brown makes 
use of the following language: 

'*Two reasons are assigned why the judgment of the 
Superior Court should not be sustained. The first is 
that the clause in the Constitution prohibiting the in- 
crease of thfe salary of a public officer after his election 
or appointment applies only to public officers wIk) hold 
constitutional offices. A real estate assessor is not such 
an officer, for his office is not one of those named in the 

Constitution What we are again called upon 

to decide is whether the thirteenth section of the third 
article of the Constitution is broad enough, and was so 
intended by the framers of the Constitution, to extend to 
all public officers (except those saved by the Constitution 
itself) upon whom grave and important duties are imposed 
for a fixed term The third article of the Con- 
stitution is, throughout its thirty-three sections, a re- 
straint upon the powers^of the general assembly, and if its 
thirteenth section was intended to apply only to the com- 
paratively few offices created by the Constitution, with 
which alone state, county and municipal government 
could not be administered, such intention would certainly 
have found expressioin somewhere in the article upon 
legislation. 

**It is to be regarded as settled that an office is a pub- 
lic one within the meaning of the Constitution if the holder 
of it exercises grave public functions and is clothed at the 
time being with some of the power of sovereignty. . . . 
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In every case in which the question arises whether the 
holder of an office is to be regarded as a pubh'c officer 
within the meaning of the Constitution, that question 
must be determined by a consideration of the nature of 
the service to be performed by the incumbent and of the 
duties imposed upon him, and whenever it appears that 
those duties are of a grave and important character, in- 
volving in the proper performance of them some of the 
functions of government, the officer charged with them is 
clearly to be regarded as a public one." 

In Houseman v. Commonwealth, 100 Pa. St. Reports, 
222, it was held that the receiver of delinquent taxes in 
Philadelphia was a pubic officer. 

In Lancaster County v. Fulton, 128 Pa. St. 48, it 
was expressly decided that a county solicitor was a pub- 
lic officer within the meaning of the 13th section of article 
3 of the Constitution, and it cannot be claimed that that 
office is created by the Constitution. 

In Commonwealth v. Evans, 74 Pa., 124, the Su- 
preme Court says: 

**\Ve are of the opinion that the defendant below 
was a public officer witliin the purview of the first section 
of the Act of July 12, 1842, Pamphlet Laws 339, which 
excepts from the provisions of that act, abolishing im- 
prisonment for debt, proceeding for the recovery of 
moneys collected by any public officer. It may some- 
times, indeed be a difficult matter to distinguish between 
a public officer and a person employed by the government 
to perform some special service by contract. We are of 
the opinion that all persons who, by authority of law, are 
intrusted with the receipt of public moneys, through 
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whose hands money due to the public, or belonging to 
it, passes on its way to the public treasury, must be so 
considered by whatever name or title they may be desig- 
nated in the law authorizing their appointment, and 
whether the service be special or general, transient or 
permanent." 

In the case of Commonwealth ex. rel. v. Sharetts, 231, 
Pa., 525, it is held that directors of the poor are not county 
oflFicers, but in the same case it is held that they are public 
municipal officers. Among other things, the Court says: 
"Where directors of the poor hold their office by virtue 
of a special act of assembly erecting them into a corpo- 
rate body, they are not county officers; but, they are pub- 
lic municipal officers, and athough their selection is not 
provided for specifically in the Constitution, neverthe- 
less they are quite as much municipal officers in essential 
characteristics as though specifically there enumerated." 

We are, therefore, clearly of the opinion that R. C. 
Buchanan, when acting as a director of the poor is a pub- 
lic officer, and that the act of 191 1, increasing the salary 
of that office after he was inducted into office, under the 
Constitution cannot be made to apply to him, but that he 
should draw his salary under the act of assembly in force 
at the time he was inducted into office, and therefore that 
the controler was justified in refusing to issue the war- 
rant asked for so long as the directors insisted that that 
item remain as constituting part of the warrant that he 
would have to issue. 

Here we might stop, but in view of some things that 
were said at the hearing by counsel, we wish to say that 
we are not in a proceeding like this called upon to give 
advice that would regulate the conduct of the parties to 
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this suit in the future The directors of the poor and the 
county commissioners and the controller are each con- 
cerned in having the business that pertains directly and 
indirectly to the county home conducted in a manner that 
will best subserve the public interests, and as the law 
in regard to the matter is rather meager as to many 
of the details of that business and as much is left 
to tl-re discretion of the directors of the poor and the 
county commissioners in conducting their business, and 
much also is left to the discretion of the controller as to 
/ixing rules and regulations that are matters of form and 
not of substance, it is necessary in order to bring the best 
results, that their actions shall be harmonious. And as 
each of these three bodies have counsel, we would sug- 
gest that their counsel get together and formulate rules 
and regulations for the presentation of bills and the con- 
duct of their business that will be productive of har- 
mony rather than friction. These officers all stand on an 
equal footing, and no one has a right to dominate over 
the other. What they all should strive for would be t© 
so act as to get the best possible service for the people 
whom they represent. 

And now, April 15, 1912, it is ordered that the fore- 
going adjudication be filed, and if no exceptions be taken 
thereto as provided by law, that judgment be entered in 
accordance with the Adjudication in favor of the defend- 
ant for costs. 
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R. J. Cunningham and Charles W. Kiser, Taxpayers 
and Residents of the Poor District of the Allegheny 
County Home for the benefit and in behalf of the 
Allegheny County Home, Plaintiffs, v. Henry W. 
Osche and J. McB. Robb, individually and as 
Directors of the Poor District of the Allegheny 
County Home and George W. Foster, Treasurer of 
the Poor District of the Allegheny County Home, 
Respondents. 

Poor Directors, under the Act of April 23, 1852, P. L. 423, as 
amended by Act of May 4, 1864, P- L- 760, creating the "Allegheny 
County Home," who are elected pursuant to said Acts by the people 
for a fixed term, and perform public functions of a very important 
character at the expense of the public, and who make estimates and 
report to the county commissioners, as a basis upon which the latter 
levy taxes, and who care for the poor of their district, the expense of 
which is paid out of public moneys, are held to be public officials 
within the meaning of Article III, Section 13 of the Constitution, 
which provides, — "that no law shall extend the term of any public of- 
ficer, or increase or diminish his salary or emoluments after his elec 
tion or appointment." 

Held further, that a bill, praying for an injunction to prevent 
payment of salary and for discovery and a decree for the repayment 
of increased salaries heretofore received, is not necessarily multifari- 
ous, and the bill can therefore be sustained and the relief granted, 
as prayed for, except so far as discovery. 

COUNTY COMMISSIONERS DEMURRER BILL IN EQUITY 

MULTIFARIOUS INCREASE OF SALARY OF POOR 

DIRECTORS. 

No. yyj, January Term, 1912, C. P. of Allegheny Co. 
Demurrer to Plaintiffs' Bill. 

Edward B. Vaill and Charles A. Woods, Attorneys for 
Plaintiflfs. 

Langfitt & Mcintosh, Robb & Miller, and George H. Cal- 
vert, Attorneys for Defendants. 
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Opinion by Swearingen, J., April 26, 1912. 

OPINION. 

On December 16, 191 1, R. J. Cunningham, a resi- 
dent and taxpayer of the Borough of Sewickley, and 
Charles \V. Kiser, a resident and taxpayer of the Bor- 
ough of Wilkinsburg, Allegheny county, Pennsylvania, 
filed this Bill against Henry W. Osche and James McB. 
Robb, individually and as Directors of the Poor District, 
and George W. Foster, Treasurer of the Poor District of 
Allegheny County. Subsequently the Bill was amended 
so as to read *'R. J. Cunningham and Charles W. Kiser, 
taxpayers and residents of the Poor District of the Alle- 
gheny County Home" against "Henry W. Osche and J. 
McB. Robb, the Poor District of the Allegheny County 
Home, a body Politic, and George \V. Foster, succeeded 
by Frank J. Harris, Treasurer of the Poor District of the 
Allegheny County Home, Respondents." The defend- 
ants, Henry W. Osche and James McB. Robb, demurred 
to the Bill and the cause came on for hearing and was 
argued. 

The Allegheny County Home was created a "body 
politic and corporate," under the name of **The Direc- 
tors of the Poor and of the House of Employment for the 
County of Allegheny," by the Act approved April 23, 
1852, P. L. 423. Some slight changes have since been 
made, the name having been changed to "Allegheny 
County Home" by the Act approved May 4, 1864, P. L- 
760. Its territory consisted of all that part of Allegheny 
County except the cities of Pittsburgh and Allegheny, 
(now Pittsburgh,) The number of Directors was fixed at 
three, two of whom would constitute a quorum, and tht 
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term was fixed at three years. The Directors were to be 
chosen by the electors at the aforesaid portion of Alle- 
gheny County, at regular elections, and before assuming 
office, they were required to take an oath to discharge 
their duties '^faithfully and impartially, to the best of their 
knowledge and ability." They were also required, on or 
before the first day of November in each year, to furnish 
the County Commissioners with an estimate of the ex- 
pense of the poor and poorhouse for one year, and said 
Commissioners were then obliged to levy and collect the 
amount thereof from said portion of the County, which 
was to be paid to said Allegheny County Home. By the 
Sixth Section of the Act of April 8, 1859, P. L. 418, the 
taxes were to be paid to the Treasurer of said District, and 
not to the County Treasurer. Said Directors were em- 
powered to take title to lands and to erect suitable build- 
ings for the maintenance of the poor of said District, to 
appoint a Treasurer annually, to employ stewards, matrons 
and physicians, and to have a common seal. It is not dis- 
puted that lands have been purchased and ample build- 
ings erected. By section 10 of said Act the salary of each 
Director was fixed at $25.00. This was increased from 
time to time. By the general Act of June 8, 1907, P. l. 
487, the salary of County Poor Directors, in counties 
having a population of over 150,000, w^as fixed at $1500 
per annum. At that time Allegheny County had a popu- 
lation of over 150,000. Said Act was amended by the 
Act of May 3, 1909, whereby the salaries of such Direc- 
tors were increased to $2500 per annum, in counties hav- 
ing a population of over 500,000, and at that time Alle- 
gheny County had a population of over 500,000. 

James McB. Robb, one of the defendants, was duly 
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elected a Poor Director of said Allegheny County Home, 
November 3, 1908, and was inducted into office the first 
Monday of January, 1909. He served continuously there- 
after, and his term expired the first Monday of 
January, 1912. Henry W. Osche, another defend- 
ant, was elected a Poor Director of said Allegheny 
County Home, November 3, 1907, and assumed the du- 
ties of his office the first Monday of January, 1908. He 
served continuously thereafter and his term also expired 
the first Monday of January, 1912. George W. Foster, 
another defendant, was the Treasurer of the Allegheny 
County Home, and his term expired the first Monday of 
January, 191 2, being succeeded by Frank. J. Harris, added 
as a defendant. 

It was alleged in the Bill that, since May 3, 1909, 
the said James McB. Robb and Henry W. Osche had 
each drawn salaries at the rate of $2500 per annum, in- 
stead of at the rate of $1500, the amount fixed by law 
at the time tl"reir respective terms of office commenced; 
that said James McB. Robb and Henry W. Osche would 
demand their salaries at the rate of $2500 per annum for 
the month of December, 191 1; and that said George W. 
Foster, Treasurer, would pay the same unless enjoined. 
Alleging that said Robb and Osche were public officers 
within the meaning of the section of the Constitution pro* 
hihiting an increase of salary after election, the plaintiffs 
l^rayed that an injunction issue restraining tlie pa}'Tnent 
of salaries for the month of December, 191 1, to Robb and 
Osche at the rate of $2500 per annum; that discovery be 
niaile by said Robb and Osche as to what salaries they 
have received since May 3, 1909; and that a decree be 
entered requiring them to repay to the Treasurer of the 
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Allegheny County Home any salary they had received in 
excess of $1500 per annum. 

James McB. Robb and Henry W. Osche demurred 
to the Bill for the reasons, inter alia, that the Allegheny 
County Home was not made a party and that they have 
been joined in two capacities. But the amendment to 
the bill of March 23, 1912, seems to have eliminated 
these reasons. 

Another reason assigned was that the complainants 
showed no right of action against the demurrents. We 
must take this Bill as of the date it w^as filed. At that 
time James McB. Rgbb and Henry W. Osche were both 
Directors of the Allegheny County Home, and they con- 
stituted a majority of the Board. Consequently, it w^ould 
have been useless to notify them to sue themselves and 
await their refusal before instituting proceedings. They 
were about to be paid their salaries for the month of De- 
cember at the increased rate. The complainants, being 
taxpayers, were of course interested in preventing an im- 
proper use of the public moneys. They asserted that 
Robb and Osche were public officers and within the 
aforesaid constitutional prohibition, and we think the com- 
plainants are competent to litigate that question. 

The demurrants aver that the Bill discloses that they 
are not public officers within the meaning of Article HI, 
Section 13, of the Constitution, which reads as follows: 

"No law shall extend the term of any public officer, 
or increase or diminish his salary or emoluments, after 
his election or appointment.'* 

Who is a public officer within the meaning of the 
aforesaid section of the Constitution, is a question which 
has been before our Appellate Courts a number of times. 
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One of the latest decisions, to which our attention has 
been called, is that of Richie v. Philadelphia, 225 Pa., 511. 
This statement of what is meant by the term "public of- 
ficer*' is there given: 

*'It is to be regarded as settled that an officer is a 
public one within the meaning of the Constitution if the 
holder of it exercises grave public functions, and is 
clothed at the time being with some of the powers of sov- 
ereignty 

*'In every case in which the question arises whether 
the holder of an oflfice is to be regarded as a public officer 
within the meaning of the Constitution, that question 
must be determined by a consideration of the nature of 
the service to be performed by the incumbent and of the 
duties imposed upon him, and whenever it appears that 
those duties are of a grave and important character, in- 
volving in the proper performance of them some of the 
functions of government, the officer charged with them 
is clearly to be regarded as a public one." 

Turning to the "nature of the service" to be per- 
formed by tlTese demurrants and of the duties imposed 
upon them, we think it clear that they come within 
the above recited definition of a public officer. They are 
elected by the people for a fixed term. They perform 
public functions of a very important character, at the ex- 
pense of the public. They are required to make esti- 
mates and report them to the County Commissioners as 
the basis upon which the latter levy taxes. These taxes 
are paid to the Treasurer of Allegheny County Home, 
and the Directors thereof disburse them according to 
their l)est judgment. They care for the poor of their 
district, the expense of which is paid out of the public 
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moneys. They must account for their stewardship. These 
duties indicate that the demurrants are public officers. 
They are not county officers. — Nissley v. Lancaster Coun- 
ty, 215 Pa., 562. But they are "public municipal officers." 
— Commonwealth v. Sharetts, 231 Pa., 525. In our opin- 
ion th^ demurrants are public officers within the mean- 
ing of the Constitution of the Commonwealth of Penn- 
sylvania. 

Another ground of demurrer is that the Bill is mul- 
tifarious because it contains two distinct causes of action, 
viz: the averments upon which the complainants pray for 
an injunction to prevent payment of salary, and the 
averments upon which they pray for discovery 
and a decree for the. repayment of increased sal- 
aries heretofore received. But is this a proper criticism 
of the Bill itself? Is it not rather a criticism 
of the prayers of the Bill? 

We are inclined to agree that there is an adequate 
remedy at law for the recovery of the moneys already 
paid to the demurrants in excess of what they were entitled 
to receive; and we cannot perceive from this record any 
need the complainants have for a discovery. The de- 
murrants cannot be deprived of their constitutional right 
to have this action tried before a jury, by the complainants, 
including a demand for repayment in their Bill for an in- 
junction. At the same time, the remedy by injunction was 
the only one available to prevent the payments for the 
month of December, 191 1, and future payments. The Bill 
can, therefore, be sustained and the relief demanded in the 
first prayer can be granted. But admitting that the relief 
demanded in the second and third prayers can not be 
granted, this does not mean that the averments of the Bill, 
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relative to the excess paid to the demurrants heretofore, 
render the bill multifarious. They may be regarded as 
indicative of what would be paid in December, 191 1, to the 
demurrants, and hence they sustain the averments upon 
which the complainants base their prayer for an injunction. 
In other words, the conduct of the parties prior to Decem- 
ber, 191 1, is evidence of what would have occurred in thai 
month, had the Bill not been filed. 

We are of opinion that the Demurrer filed should be 
over-ruled. Let a proper decree be drawn and sub- 
mitted. 
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Frank Dolan, to use of E. C. Kyle, v. John B. 
Carter Construction Co. 

Defendant, on May i, 191 1, issued statement to A of amount due 
him, payable May 25, 191 1, who verbally assigned same to B. On 
May 4, 191 1, defendant upon presentation thereof, bearing forged en- 
dorsement of A paid the same. June 2, 191 1 A gave B written order 
on defendant to pay B the amount due. Defendant resists payment. 
Upon suit thereon ,held that defendant was liable. 

VERBAL ASSIGNMENT — STATEMENT OF INDEBTEDNESS — 

FORGED ENDORSEMENT LIABILITY OF DRAWER. 

No. II, December Term, 191 1, C. P. of Somerset County. 

Appeal from Decisioin of the Justice of the Peace. 

W. C. Truxal, Attorney for Plaintiff. 

C. F. Uhl, Jr., Attorney for Defendant. 

Opinion by Ruppel, P. J., March 20, 1912. 

OPINION. 
Briefly, the facts may be stated as follows: The de- 
fendant was indebted to the legal plaintiff, Frank Dolan, 
in the sum of $51.61 for labor performed during the month 
of April, 191 1, payable under the rules of the company. 
May 25, 191 1, and on May ist 1911, the defendant gave to 
Dolan a statement on a printed form showing the number 
of days worked in April, the amount deducted for board- 
ing, etc., leaving balance due, $51.61, payable May 25th, 
191 1, as above stated. On the back of this statement is 
printed the following: 

"NOTICE." 
**The person accepting this statement of account 
hereby understands that it is subject to any further legit i- 
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mate deductions which may have been omitted, that it will 
not be accepted by us before the regular pay day for the 
month in which the labor was performed." 

On the same day that this statement was issued, viz: 
May 1st, 191 1, Dolan verbally assigned to E. C. Kyle his 
claim against the defendant, and handed Kyle the above 
statement without any endorsement thereon. 

On or about May 3, 191 1, this statement was stolen 
out of a drawer of the said E. C. Kyle and taken to Cum- 
berland and presented there to the defendant company for 
the payment on May 4, 191 1, with the name of Frank 
Dolan purporting to have endorsed thereon, and the de- 
fendant paid said claim to the person who presented the 
same for payment. 

It is not known who the person was who presented 
the said claim, but it is stated as a fact it was not Frank 
Dolan, although the company believed when the payment 
was made it was paying the claim to Dolan. The endorse- 
ment of Frank Dolan was forgery. 

On June 2, 191 1, Dolan gave to Kyle a written order 
directing the defendant to pay Kyle the amount of wages 
due him. It is conceded that neither Dolan nor Kyle 
has received payment from the defendant for the amount 
of the said claim. 

Tire defendant resists payment on the ground 
that in good faith it paid the claim to the per- 
son who presented the statement, and that if the 
said statement was stolep, the assignee of Dolan 
was guilty of negligence in permitting said state- 
ment to be kept in a place where it could easily be stolen, 
and thus invoking the principle that where one of two 
innocent persons must suffer, &c., that Kyle should bear 
this loss. 
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The bona fides of the transaction between Dolan and 
Kyle is not assailed. Therefore the case stands as though 
Dolan himself were here seeking to recover against the 
defendant. The endorsement on the back of the state- 
ment was of itself sufficient to call the attention of the 
defendant to the fact that there was danger of irregular- 
ity of some kind in the presentation of the claim before 
May 2Sth, 191 1; and the fact that the defendant paid the 
claim on the forged signature of the legal plaintiff does 
not raise an equitable estoppel in this case and cannot 
avail it as a defense to the plaintiff's claim. 

In Ashbridge v. Allen, i W. N. C, 116, the affidavit 
of defense alleged that a check had been given to plain- 
tiff's bookkeeper "as plaintiff's recognized agent"; that 
the bookkeeper had forged the endorsement of the plain- 
tiff's name, &c. 

This was held not to relieve the bank from the charge 
of an improper payment of the check. 

In Seventh National Bank v. Cook, 73 Pa., 483, the 
payee's name in the check was signed on the back of the 
check by Barnes, the recognized agent of the payee and 
the jury having found that the agent had no authority to 
endorse the check for the payee, the Supreme Court held 
that the bank was liable for the amount. 

In Robb V. Pennsylvania Company, 3 Pa. Sup. Ct., 
254, checks were signed by means of a rubber stamp 
made as a facsimile of the depositor's signature, and it 
having been proven on the trial of the case that the rub- 
ber stamp was stolen and used by the thief, the Court left 
the jury to find whether the plaintiff had ben guilty of neg- 
ligence in leaving the stamp where it could have been 
easily stolen, and verdict having been rendered in favor 
of the plaintiff, the Superior Court affirmed the judgment 
of the Court below. 
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It seems very clear from these and other cases that 
might be cited in this connection that the defense set up 
in this case can not avail the defendant, and judgment 
must therefore be entered for the plaintiff under the facts 
agreed upon in the case stated. 

And now to-wit, 20th day of March, 191 2, upon due 
consideration, the Court is of the opinion that judgment 
should be entered for the plaintiff, Frank Dolan, to 
use of E. C. Kyle and against the defendant, the John 
B. Carter Construction Co., for the sum of $51.61, with 
interest from the loth day of June, 191 1, and costs. 
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Commonwealth v. Nutt 

Defendant was arrested on December 19, 191 1, and after hearing 
was, on December 22, 191 1, adjudged gfuilty of trespass, for driving 
through the field or tilled land of W., contrary to the Act of As- 
sembly. 

The justice adjudged that the defendant should forfeit and pay 
the sum of six cents penalty and costs of suit. On December 26, 
191 1, defendant appeared and refused to pay said fine and costs, and 
entered into recognizance for his appearance at the next Court (with- 
out having secured the allowance of his appeal.) Held, that an ap- 
peal from summary conviction must be allowed by the Appellate 
Court to which the appeal lies. 

SUMMARY CONVICTION — APPEAL — SPECIAL ALLOCATUR 

QUASHING OF APPEAL. 

No. , February Term, 1912, Q. S. of Bucks County. 

Summary proceedings for Trespass under the Act of June 
8, 1881, P. L. 82, as amended by the Act of June 18, 
1895, P. L. 196. 

Sur motion to quash Appeal of Defendant. 
Harry James and Calvin S. Boyer, for Commonwealth. 
Yerkes, Ross & Ross, Attorneys for Defendant. 
Opinion by Ryan, P. J., April 6. 1912. 

OPINION. 

The transcript of the justice shows that the defend- 
ant, Mahlon J. Nutt, was arrested on December 11, 191 1, 
and after hearing was, on December 22, 191 1, adjudged 
guilty of the defense charged against him in this case, 
"that he did on the dates set forth in his evidence trespass 
upon and drive through and over the field or tilled land 
of A. B. Wilgus, contrary to the Act of Assembly in such 
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cases made and provided." The Justice further adjudged 
"that he. the said Mahlon J. Nutt, shall forfeit and pay the 
sum of six cents penalty for said trespasing, and judgment 
is entered publicly against the defendant for six cents pen- 
alty and costs of suit." On December 26, 191 1, the de- 
fendant appeared and refused to pay said fine and costs 
and entered into recognizance in the sum of one hun- 
dred dollars with surety for his appearance at the next 
Court of Quarter Sessions of the Peace to answer the 
charge of misdemeanor. The District Attorney moves to 
quash the appeal upon the ground that it was not allowed 
by this Court. The act under which this proceeding was 
instituted provides in its second section that the defend- 
ant, "if convcted of said oflfense or offences shall be sen- 
tencd to pay the said penalty aforesaid, attached to said 
violations, with costs," etc.: "Provided, That the defend- 
ant or defendants, on refusing to pay at once said penalty, 
shall be committed to the common jail of said county, 
for a period of not less than one day for each dollar 0/ 
penalty imposed, unless ^the defendant or defendants entei 
in a recognizance, with good security, to answer said com- 
plaint on a charge of misdemeanor before the Quarter 
Sessions of the Peace of the county in which the offense 
is committed, which Court, on conviction of the offense 
so charged, and failure to pay the penalty imposed by 
this act with costs, shall commit said defendant or defend- 
ants to the common jail of the county, for a period not 
less than one day for each dollar of penalty imposed." It 
will be noted that this act makes no provision for an 
allowance of the appeal of the defendant or defendants 
by the Court of Quarter Sessions. Section 14 of Article 
5 of the Constitution provides as follows: 

**In all cases of summary conviction in this Common- 
wealth, or of judgment in suit for a penalty before a mag- 
istrate, or Court of any record, either party may appeal to 
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such court of record as may be prescribed by law, upon 
allowance of the Appellate Court or judge thereof upon 
cause shown." The Act of April 17, 1876, P. L. 29, enti- 
tled "An act relating to appeals in cases of summary con- 
viction," provides for an appeal by either party within 
five days after such conviction to the Court of Quarter 
Sessions of the county in which such magistrate shall 
reside or court not of record shall be held upon an allow- 
ance of the said Court of Quarter Sessioins, or any judge 
thereof, upon cause shown." It is contended upon the 
part of the Commonwealth that to the extent to which 
the Act of June 8th, 1881, P. L. 82, provides for an appeal 
without allowance by the proper court it is unconstitu- 
tional, being in conflict with Section 14 of Article 5 above 
quoted. 

By the Act of April 22, 1905, P. L. 284, the Legisla- 
ture attempted to so amend the Act of 1876, Supra, as to 
dispense with the allowance of the appeal in cases of sum- 
mary conviction by the Appellate Court of a judge there- 
of. The Superioir Court, however, in Commonwealth v. 
Luckey, 31 Super. Ct., 441, held the act to be unconstitu- 
tional, being in conflict with Section 14 of Article 5, and 
said: 

"The section expressly gave to the legislative branch 
of the government the power to designate the courts to 
which appeals might be taken by either party in this class 
of cases, and inferentially it imposed upon that branch of 
the government the duty to so designate the courts; but it 
at the same time vested the power to allow the appeal in 
the court, and upon the judiciary it imposed the duty of in- 
quiring into the sufficiency of the cause shown. The con- 
stitution in express terms makes the question whether an 
appeal shall be allowed, from the judgment of a court not 
of record, in any particular case of summary conviction, or 
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action for a penalty, a judicial one to be determined by the 
court to which the appeal lies." 

It follows, therefore, that all api>eals from summary 
conviction must be allowed by the Appellate Court to 
which the appeal lies and that the defendant in this case 
should have secured the allowance of his appeal from his 
conviction before the justice of the peace by the Court of 
Quarter Sessions to which such appeal must be taken or a 
judge thereof, to perfect it, notwithstanding the lack of 
such a requirement in the Act of 1881, under which the 
proceeding against him was instituted. His appeal must 
therefore be quashed. 

And now, to wit, April 6, 1912, the rule is made ab- 
solute at the costs of the appellant. 
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p. L Collins V. John Hassell, Thomas D. Beatty and 

Frank McGrath, Commissioners of Mercer 

County, Pennsylvania 

The County Commissioners cannot be compelled, by mandamus, 
to draw their warrant upon the County Treasury, for payment of the 
bounties provided for the killing of certain noxious animals, by the 
Act of April 10, 1907, P. L. 60, when there is no money in the State 
Treasury available for the reimbursement of the County. 

JUSTICES OF THE PEACE NOXIOUS ANIMALS — BOUNTIES 

COUNTY COMMISSIONERS MANDAMUS ^AUDITOR GEN- 
ERAL ACT OF APRIL lO, I9O7, P. L. 60. 

No. 37, April Term, 191 2, C. P. of Mercer County. 

Mandamus. 

James D. Emery, Attorney for Plaintiff. 

J. A. Stranahan, Jr., Attorney for Defendants. 

Opinion by A. W. Williams, P.J., July 15, 1912. 

OPINION. 

The petition upon which the alternative writ of man- 
damus was awarded alleges, in substance, that on Decem- 
ber 28, 191 1, the petitioner killed one weasel, and that on 
Jan. I, 19 12, he killed another weasel, both of said 
animals having been killed in Shenango Township, Mer- 
cer county, Pennsylvania. That on January 15, 1912, the 
petitioner produced the bodies of the weasels so killed and 
the entire pelts thereof before E. D.Powell, Esq., a Jus- 
tice of the Peace of said county, and made an affidavit 
that he had killed the same, stating clearly the times and 
places of such killings, the circumstances attending the 
same, etc., as required by the provisions of the Act of 
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Assembly approved April lo, 1907, P. L. 60. That there- 
upon said E. D. Powell, Justice of the Peace, as afore- 
said, did, in the presence of the i>etitioner and in 
the presence of A. Farrell, an elector of said county 
of Mercer, Pennsylvania, in which said weasels 
were killed and said claim was made, cut off the ears from 
both of said animals and pelts and burn the same; that 
said petitioner did thereupon receive from said Justice of 
the Peace two certificates, on for each weasel, in the form 
prescribed by Section 3 of said Act of Assembly. 

It is further alleged in the petition that the petitioner 
caused said certificates to be presented in proper form 
to the Board of County Commissioners of said county, 
the defendants in this case, and requested them to give 
him an order drawn uj>on the County Treasurer, direct- 
ing the payment to him of one dollar for each of said 
certificates, or the sum of two dollars in all; that said 
Commissioners refused, and still refuse, so to do. That 
by said refusal on the part of the defendants the petitioner 
has suffered damage, for the redress of which he is without 
other adequate and specific remedy, and therefore prays 
the Court to award an alternative writ of mandamus, etc. 

In response to the alternative writ the defendants 
have filed an "Affidavit of Defense," which was no doubt 
intended, and may be considered in the nature of a return 
to said alternative writ. In said return it is averred, in 
substance: That it was not the intent of the Legislature, 
by said Act of Assembly, to make the various counties of 
tire Commonwealth liable for the bounties prescribed to 
be paid for the destniction of the noxious animals therein 
enumerated. But the intent was to reimburse said coun- 
ties for the money paid by them for the purposes men- 
tioned to the extent, only, that the money appropriated 
by the Legislature for that purpose should be sufficient. 
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That all of the money thus far appropriated by the Legis- 
ture for said purpose has been already expended, and there 
being now no money in the State Treasury available for 
the same, the defendant County Commissioners are under 
no obligation to pay any money on said account. 

The question thus presented by the petition for the 
alternative writ and the return thereto are: 

1. As to the present or primary liability of the 
County of Mercer for the petitioner's claim under said 
Act of Assembly. 

2. Whether the case here presented is such as to 
entitle the petitioner to a peremptory writ of mandamus 
to enforce payment of his claim. 

(i.) The Act of Assembly under which the plaintiff 
has presented his claim is the Act of April 10, 1907, P. L. 
60, entitled: "An Act creating a reward or bounty for the 
destruction of certain noxious animals, killed within the 
Commonwealth of Pennsylvania; providing a method for 
the payment of the same by the several counties of the 
Commonwealth, which, in turn, are to be reimbursed by 
the Commonwealth; making an appropriation for such re- 
imbursement; and providing penalties for violation of its 
several provisions." 

The provisions of said Act, which are material to our 
present inquiry, are as follows: 

^'Section i. That from and after the passage of this 
act, there shall be paid by the Commonwealth of Pennsyl- 
vania a reward or bounty for the killing, within the Com- 
monwealth, of certain noxious animals, as follows: For 
each wildcat, the sum of four dollars; for each fox, the sum 
of two dollars; for each weasel or mink, the sum of one 
dollar." 
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Section 2 defines and prescribes the duties to be per- 
formed by a person who has killed any of the animals men- 
tioned in the act and is desirous of securing the reward or 
bounty fixed thereby, and also prescribes the duty to be 
performed by the justice of the peace before whom the 
proof of claim is made. 

Section 3, after providing that the justice before 
whom the proof of claim is made shall give to the party 
making the affidavit a certificate in the form prescribed, 
directed to the county commissioners of the county in 
which he has jurisdiction, further provides: "Upon the 
presentation of such certificate, in proper form, the com- 
missioners of the county shall give an order for the 
amount named in such certificate to the person present- 
ing the same, drawn upon the county treasurer, directing 
the payment of the reward or bounty as provided for by 
this act; and the county treasurer shall at once, upon the 
presentation of such ordA", pay the same from the funds 
in his hands belonging to said county." 

Section 4 provides: "The county commissioners of 
the several counties of this Commonwealth shall keep an 
accurate account of all applications made to them for 
bounty under the provisions of this act, and shall, on or 
about the first day of January and the first day of June, of 
each year, prepare and forward to the Auditor General of 
the Commonwealth, at Harrisburg, an itemized statement, 
to be prepared upon a form supplied by the Auditor Gen- 
eral, of all the several amounts directed by them to be paid 
between the aforesaid dates, and under the provisions of 
this act, making affidavit thereto; and accompanying the 
same by a sworn statement of the county treasurer, setting 
forth the fact that the several amounts were actually paid 
by him, in compliance with said orders; and the Auditor 
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General shall, if he finds the before-named return in proper 
form, draw a warrant in favor of such county, upon the 
State Treasurer, for the amount so claimed and approved ; 
which said warrant, upon presentation to the State Treas- 
urer, shall be paid out of the appropriation hereinafter pro- 
vided." 

It is to be noted that while the title to said act seems to 
indicate that the rewards or bounties therein provided 
were to be paid by the several counties, the first section of 
the act itself expressly provides that they shall be paid by 
the Commonwealth of Pennsylvania. It is true that sec- 
tion 3 of said act provides that upon the claimant present- 
ing to them the certificate given to him by the justice of 
the peace before whom he made proof of his claim, the 
county commissioners shall give to the claimant an order 
on the county treasurer for the amount named in the certi- 
ficate, and directs that upon the presentation of said order 
to him the county treasurer shall at once pay the same out 
of the funds in his hands belonging to said county. To 
hold, however, that said provision imposes upon the com- 
missioners of the several counti'es an imperative obliga- 
tion to draw an order on the county treasurer directing 
him to pay the amount named in every certificate pre- 
sented to them, even though no money has been appro- 
priated to reimburse said counties for the sums so 
paid, would, in effect, nullify the real intent of the act. To 
so construe the act would be to overlook the provision of 
section 4, which provides that said counties are to be re- 
imbursed out of the appropriation of $50,000 carried by 
said act; and which according to the evidence before us 
had been exhausted in the payment of prior claims, still 
leaving a large number of claims unpaid, and for the pay- 
ment of which a deficiency appropriation act was subse- 
quently passed, which also has been exhausted. It is not 
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only a general and well settled principle, but our constitu- 
tion expressly provides, that: "No money shall be paid 
out of the treasury, except upon appropriations made by 
law, and on warrant drawn by the proper officer in pursu- 
ance thereof." Hence the authority of the Auditor Gen- 
eral to draw a warrant and that of the State Treasurer to 
pay the same is limited to the amount of money appro-^ 
priated for the purpose for which the warrant is drawn. In 
the case before us it appears by the letters from the Audi- 
tor General addressed to the Commissioners of Mercer 
County, and attached to their return to the alternative 
writ, that there has never been, nor is there now, any 
money available for the purpose of reimbursing the coun- 
ties of the commonwealth for any bounties paid by them 
on noxious animals since June 15, 191 1, the date of the 
approval of the deficiency act appropriating the sum of 
$20,000 toward reimbursing the several counties for claims 
paid during the two years prior to that date. Said let- 
ters are dated May 20, 1909, and July 7, 191 1, respective- 
ly. The former letter advises said Commissioners that 
the legislature failed to make any appropriation for the 
payment of such bounties for the two years beginning 
June 1st, 1909. That of the $40,000 appropriated to pay 
the deficiency then exiisting, over $27,000 had been paid 
on bills due to various counties on account of bills due up 
to August 13th, 1908, when the balance of the former 
appropriation then in the treasury was distributed. That 
the remaining $13,000 would not be sufficient to reimburse 
the counties for bills already paid but which had not then 
been presented to the department. The letter, therefore, 
requests the Commissioners to pay no more bounties, and 
warns them that if they do so there is no money to reim- 
burse them. The letter further states that the remaining 
$13,000 of said $40,000 appropriation would be dis- 
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tributed, pro rata, among the counties for bills paid, but 
not presented, prior to June ist, 1909. The latter letter 
was written by the Auditor General in reply to a letter 
received by him from the Commissioners of Mercer Coun- 
ty, and in referring to the deficiency appropriation act of 
June 15, 191 1, for the payment of bounties on noxious 
animals, states: "The amount was so reduced by the 
Governor, however, that there will be little more than suf- 
ficient to pay the amount of claims now on file in this De- 
partment. Should there be any money left in this fund it 
will be used for the payment of claims which have already 
been paid by the Commissioners of the several counties 
during the past two years prior to the passage of this 
appropriation Act." 

It thus clearly api>ears that there is no money in the 
State treasury which is available for the reimbursement 
of counties for payments made by them in the way of 
bounties for the killing of noxious animals subsequent to 
June 15, 191 1, and for that reason the Auditor General 
has requested the Commissioners of Mercer County to pay 
no more of such bounties, and warned them that if they do 
make such payments there is no money available for reim- 
bursing the county. To hold, under the facts thus pre- 
sented, that the County Commissioners are bound to draw 
an order on the County Treasurer for each certificate as it 
is presented would be to impose upon the county a higher 
obligation than that imposed upon the Commonwealth by 
said act of assembly as to the payment of said bounties, 
and to make the obligation of the county to pay absolute, 
while that of the Commonwealth is conditioned on an ap- 
propriation being made by the legislature and approved by 
the Governor. Such a construction of said act seems to us 
to be both strained and unnatural, and should not be 
adopted or applied if it can reasonably be avoided. Viewed 
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in the light of all of its provisions, the dear intent of said 
act seems to be that the bounties provided for therein are 
to be paid by the Commonwealth out of money appro- 
priated by the legislature for that purpose. But, owing 
to the inconvenience attending the presenting of such 
claims directly to the Auditor General, and the great op- 
portunity for fraud in so doing, the legislature deemed it 
wise to have said claims first passed ujxjn by the local 
authorities. Hence, the provision for having proof of 
said claims made and presented in the county in which the 
noxious animals were killed, and where fraudulent claims 
would be the more easily detected; and providing that 
claims proi>erly proved in accordance with the require- 
ments of said Act should be paid by the several counties, 
subject to their right to reimbursement by the Common- 
wealth. 

The apparent intent and practical effect of this pro- 
vision was to constitute the county commissioners and the 
county treasurer of each county disbursing agents for the 
Commonwealth in the payment of all legal claims pre- 
sented to them, and for the payment of which an appro- 
priation had been made and approved according lo law. 
This view of the act seems to be consonant with reason as 
well as with the prior legislation on the subject involved. 
The Acts of June 23, 1885, P. L. 141, of May 13, 1887, 
P. L. 1 16, of April 25, 1889, P. L. 54, and of July 9, 1897, 
P. L. 233, each provide for the payment of similar bounties 
by the counties in which said noxious animals were killed. 
For some reason, satisfactory to the legislature, the Act of 
1907, under which the claim now before us was presented, 
transferred the payment of such bounties from the counties 
to the Commonwealth. It is probable that the reason for 
the change thus made was, as suggested by Fanning, 
P. J., in the unreported case of Brink v. Marsh, et al., 
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Commissioners of Bradford County, that the payment of 
said bounties by the counties imposed a very grievous bur- 
den upon the sparsely settled counties of the State. Ii 
that be true, the act may be considered as a remedial one, 
and then our construction of this act is in accordance with 
the well known rule that remedial statutes are to be liber- 
ally construed in the light of the old law, the mischief and 
the remedy, and in advancement of the remedy contem- 
plated: Burton's Appeal, 57 Pa., 213; Quinn v. Fidelity 
Beneficial Association, 100 Pa., 382; Hassenplug's Appeal, 
106 Pa., 527. 

in view of the facts before us and upon the whole 
case as now presented, we are of the opinion that said 
Commissioners v.ere under no obligation to draw an order 
in favor of the petitioner for the amount of said certifi- 
cates at the time he j.resented the same for payn"!ent, and 
tb.nt they v/ere therorore clearly right in theli refi!sal to 
draw said order. 

(2.) The conclusion we have reached, as above 
stated, as to the rights of the petitioner at the time he pre- 
sented said certificates for payment makes it unnecessary 
for us to discuss at length the question as to the petition- 
er's right to enforce his claim by a writ of mandamus. It 
may be said, however, that the petitioner's right so to do 
is not entirely free from doubt. 

It is held in a number of cases that the Court will not 
grant a mandamus to compel the County Commissioners 
to draw an order upon the Treasurer, if there is no money 
in the treasury with which to pay it: Witmer v. Commis- 
sioners of Lancaster County, 6 Binney, 5; Price v. Com- 
missioners of Philadelphia County, i Wharton, i. It is 
neither alleged nor proved that there is any money in the 
county treasury from which the Treasurer could legally 
pay the petitioner's claim. The claim is not one for 
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which the county is primarily liable, or for the payment 
of which the Commissioners are required or autliorized to 
levy a tax. How, then, can it be said that there is 
money in the county treasury for the payment of said 
claim? If the Commonwealth, upon which is placed the 
burden of paying claims such as that of the petitioner, can- 
not be compelled to pay such claims until an appropriation 
has been made for their payment in the manner provided 
by law, how can the liability of the county therefor be as- 
serted in the absence of any funds in the state treasury 
available to reimburse it. It seems clear to us that under 
the facts before us there are no funds in either the state 
or county treasury available for the payment of the peti- 
tioner's claim or from which an order therefor could legal- 
ly be paid even if one were i'^sued to him. 

In any event, the petitioner's right is not sufficiently 
clear to warrant the Court in granting to him the extra- 
ordinary remedy by mandamus. 

It follows that the peremptory writ of mandamus 
must be refused. 

ORDER 

And now, July 15, 1912, this matter came on to be 
heard and was argued by counsel, whereupon, after due 
consideration, and for the reasons stated in the foregoing 
opinion, the peremptory writ of mandamus is refused. 

Reported by James D. Emery, Esq., Mercer, Pa. 
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Commonwealth ex rel. Boyer v. Sweigart 

In February, 1910, D was elected assessor for the Township of 
Southampton. On March 13, 191 1, he resigned; March 30, 191 1, the 
vacancy was filled by the appointment of S. At the election held 
November 7, 191 1, S. and C. were voted for as candidates for the 
office of assessor. C. received the highest number of votes cast. 
Held, that S. having been appointed to fill the unexpired term of D, 
had his term extended to the first Monday of December, 1913, under 
Section 12, of the Schedule for the amendments, P. L. 1909, page 954. 

If the Legislature had intended that assessors, elected under the 
Act of February 14, 1889, P- L. 7, in February, 1910, should serve no 
longer than the first Monday of December, 191 1, it would doubtless 
have expressly excepted them from the operation of the provisions 
relating to officers chosen in February, 19 10, whose terms were or be- 
came four years. 

SCHEDULE TO THE AMENDMENTS OF 1 9O9— ASSESSORS 

ELECTIONS FILLING UNEXPIRED TERM. 

No. 15, February Term, 1912, C. P. of Bucks Co. 

Amicable Action of Quo Warranto. 

Case Stated. 

Calvin S. Boyer and John L. DuBois, Attorneys for 
Commonwealth. 

Yerkes, Ross & Ross, Attorneys for Cornell and Isaac J. 
Vanartsdalen and Hiram H. Keller, Attorneys for 
Sweigart. 

Opinion by , J., February 26, 1912. 

OPINION. 
It appears by the case stated filed herein that at the 
spring election held in February, 1910, J. Albert" Dannen- 
hower was elected assessor for the Township oi 
Southampton. On March 13, 191 1, he presented a letter 
of resignation from said office to the County Commis- 
sioners of Bucks County, which was accepted. On March 
30th the vacancy thus created was filled by the said 
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County Commissioners, by the appointment thereto of 
Amos T. Sweigart, the defendant, who thereupon quali- 
fied and entered upon the discharge of the duties of the 
said office. At the election held in the said Township of 
Southampton on November 7, 191 1, the said Amos T. 
Sweigart and Joseph M. Cornell were voted for as can- 
didates for the office of assessor. Cornell received the 
highest number of votes cast for the said office. Sweigart 
claims to be entitled to the office by virtue of his ap- 
pointment by the County Commissioners to succeed 
Dannenhower, contending that under the provisions of 
section twelve of Joint Resolution No. i, proposing the 
constitutional amendments, adopted in 1909 (See P. L., 
1909, page 954) his term extends to the first Monday of 
December, 1913, and that therefore there was no vacancy 
on the first Monday of Decmber, 191 1, to be filled. 

The schedule for the amendments embraced in section 
twelve was adopted in order that no inconvenience might 
arise in carrying into complete operation the changes in 
the constitution. It provides that **in the case of officers 
elected by the people, all terms of office fixed by Act of 
Assembly at an odd number of years shall be lengthened 
one year, but the Legislature may change the length of 
the term, provided the terms for which such officers are 
elected shall always be for an even number of years." As- 
sessors of property for the purposes of taxation under the 
Act of February 14, 1889, P. L. 7, were elected for a term 
of three years, and, without more, the terms of such of- 
ficers at the time of the adoption of the amendments 
would have been extended one year. The schedule, 
however, declares that this extensioin "shall not affect 

any city, ward, borough, township or 

election division officers, whose terms of office, under 
existing law, end in the year one thousand nine hundred 



Digitized by 



Google 



justices' law reporter 277 

Commonwealth ex rel. Boyer v. Sweigart. 

and ten." That was the year of the triennial election of 
assessors. The Legislature incorporated in the schedule 
a special provision for the spring election of 1910. It de- 
clared that "in the year one thousand nine hundred and 
ten the municipal election shall be held on the third 
Tuesday of February as heretofore; but all officers 
chosen at that election to an office the regular term of 
which is two years, and also all election officers and as- 
sessors chosen at that election, shall serve until the first 
Monday of December in the year one thousand nine 
hundred and eleven." This language is perfectly plain 
and no question as to what the Legislature meant by it 
could arise were it not for the next sentence in the sec- 
tion, which is as follows: "All officers chosen at that elec- 
tion to offices the term of which is now four years, or is 
made four years by the operation of these amendments 
or this schedule, shall serve until the first Monday of Dec- 
ember in the year one thousand nine himdred and 
thirteen." Assessors under the act of 1889 are clearly 
included in this group. The assessors mentioned with 
election officers in the next preceding sentence must 
therefore be officers whose terms are not four years. The 
terms of assistant assessors whose offices are created by 
the act of June 16, 1891, P. L. 298, were one year and are 
now extended to two. Such officers were elected in 
February, 1910. Their duties relate exclusively to elec- 
tions. Evidently they are the assessors elected on the 
third Tuesday of February, 1910, mentioned in the 
schedule who were to serve until the first Monday of 
December, 191 1. See Fiscus v. County Commissioners, 
59 P. L. J. 555. Had the Legislature intended that as- 
sessors elected under the act of 1889 in February, 1910, 
should serve no longer than the first Monday of Decem- 
ber, 191 1, it would doubtless have expressly excepted 
them from the operation of the provision relating to of- 
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ficers chosen in February, 1910, whose terms were or be- 
came four years. That the words "all oflficers" are used, 
indicates, we think, that all such officers, without excep- 
tion, were included in that provision. This construction 
of the language employed gives consistent effect to all 
that the Legislature has said upon the subject. Had 
Dannenhower not resigned, his term would have ex- 
tended to the first Monday of December, 191 3. The de- 
fendant, Sweigart, was appointed to fill Dannenhower's 
unexpired term. **Whenever the commissioners of any 
county shall, under existing laws, appoint a person to 
fill the office of assessor, such person shall serve until the 
next election of assessors, as provided by this act." Act 
of February 14, 1891, supra. We are therefore of the 
opinion that the defendant, Amos T. Sweigart, lawfully 
holds and exercises the office of assessor of the Town- 
ship of Southampton. 

And now, February 26, 1912, judgment is entered in 
favor of Amos T. Sweigart, the defendant, with costs to 
be paid by the County of Bucks. 
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Commonwealth v. Samuel P. Bowman, et al. 

In a verdict of conviction for a violation of the Sunday law of 
April 22d, 1794, the record must show that some special act has been 
performed, and the act must be so described, or defined in such 
way as to individuate it ,and show that it falls within the unlawful 
class of acts. 

SUMMARY CONVICTIOM — RECORD OF J. P. — SUNDAY 

LAW — VERDICT MUST DESCRIBE THE VIOLATION 

OF THE LAW. 

No. 158, October Term, 191 1, C. P. of Montgomery 
County. 

Certiorari. 

Exceptions to the proceedings before the Justice of the 
Peace. 

J. Ambler Williams, Attorney for Defendants. 

Opinion by Swartz, P. J., November 20, 191 1. 

EXCEPTIONS 

1. The Transcript returned by the Justice of the 
Peace to the Writ of Certiorari is not a true and correct 
Transcript from the Docket of said Justice of the Peace. 

2. The true and correct Transcript from the Docket 
of said Justice of the Peace does not show that the afore- 
said Defendants, or any or all of them, have violated any 
provision of the Act of April 22, 1794, 3 Sm. L. 177. 

3. Trhe said Transcript shows that the said De- 
fendants, or some, or one of them, have not violated any 
provision of the aforesaid Act of April 22, 1794, 3 Sm. L. 
177. 
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4. The Finding and Judgment of said Justice of the 
Peace are insuflficient, inter alia; 

(A). Said Finding and Judgment does not state 
that said Defendants, or any, or all of them, are 
guilty of a violation of the said Act of April 22, 1794. 

(B). Said Finding and Judgment does not dis- 
close the time of the alleged violations of law. 

(C). Said Finding and Judgment does not dis- 
close the place of the alleged violation of law. 

(D). Said Finding and Judgment does not state 
of the violation of which Act of Assembly of April 
22, 1794, said Defendants, or any, or all of them, are 
guilty. 

(E). Said Finding and Judgment does not state 
in what respect said Defendants, or any, or all of 
them, are guilty of a violation of the provisions of 
the Act of April 22, 1794. 

(F). Said Finding and Judgment does not set 
forth in express terms, or to be implied with cer- 
tainty, that a special act has been performed by the 
Defendants, or by any, or all of them, and does not 
describe, or define it in such a way as to individuate 
it and to show that it falls within an unlawful class 
of acts. 

OPINION 

The justice certified a transcript to the attorney for 
the defendants. Upon this state of the record w^e al- 
lowed a writ of certiorari. When the justice made his 
return to the writ, it appeared that the transcript differed, 
materially, from that certified to counsel for the defend- 
ants. 
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It is not necessary to consider the effect such action 
should have upon the questions raised for our adjudica- 
tion. The proceedings are irregular and can not sup- 
port a summary conviction, whether we accept the first 
or second transcript as the basis of our order and decree. 

The information fails to set out the particular act 
or acts which constitute the violations of the Sunday 
law of 1794. In the first transcript the justice states that 
he "imposed a fine of four dollars and costs, according to 
the act." Under the second transcript the finding of the 
justice is set out as follows, — I found the defendant, — P. 
Bowman, guilty of violating the Act of the Assembly of 
April 22nd, 1794, and imposed a fine of four dollars and 
costs. A similar judgment is entered against the other 
defendants, W. S. Moore and Abraham Moore." The 
verdict is silent as to the acts done by the defendants con- 
stituting the violation of the act of 1794. The record 
must show a finding, by the justice, that some special act 
has been performed by the defendant, and the act must 
be so described, or defined in such way as to individuate 
it, and show that it falls within the unlawful class of acts. 
Commonwealth v. Nesbit, 34 Pa. 398; Commonwealth v. 
Nichols, 38 Pa. Superior Ct.„ 504. As the proceedings do 
not meet this requirement, it follows that the fourth ex- 
ception must be sustained. 

And now, November 20th, 191 1, the proceedings be- 
fore the justice are set aside and the judgment convict- 
ing the defendants is reversed. 
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Hallowell v. Davis et al., Commissioners of 
Bucks County 

Under Section 4 of the Act of February 17, 1906, P. L. 36, a 
delegate to the Republican State Convention is entitled to have 
printed at the right of his name, upon the official ballot, the words 
"favors Theodore Roosevelt for President of the United States." 

The parties chosen to that body participate in its proceedings, 
and the voter, in order to vote intelligently and with discrimination 
at the primary at which delegates are chosen, is entitled to know for 
whom and for what the candidates for delegate stand. 

PRIMARY ELECTIONS CANDIDATES FOR DELEGATE TO 

STATE CONVENTION RIGHT TO HAVE PRINTED 

AFTER NAME, "FAVORS THEODORE ROOSEVELT FOR 
PRESIDENT OF THE UNITED STATES." 

No. 19, April Term, 1912, C. P. of Bucks Co. 
Petition for alternative Mandamus and return thereto. 
Isaac J. Vanartsdalen, Attorney for Plaintiff. 
John L. DuBois, Attorney for Defendant. 
Opinion by Ryan, P. J., March 30, 1912. 

OPINION. 

The relator is a candidate for delegate to the Re- 
publican State Convention, which is to be held at Harris- 
burg on May i, 1912. The said convention will choose 
twelve delegates at large to the Republican National 
Convention, which is to be held at Chicago in June, 1912, 
to nominate a candidate for Pres'ident of the United 
States. Theodore Roosevelt is a candidate for said nomi- 
nation. The relator, on the 23rd day of March, 1912, 
filed his nomination papers with the Commissioners of 
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the County of Bucks, the defendants above named, to- 
gether with the following written requests: — 

"To the Commsisioners of Bucks County. 
Gentlemen: 

I am a candidate of the Republican party for dele- 
gate to the Republican State Convention, to be held May 
1st, A. D., 1912, and my name will appear as such on 
the official primary ballot. I beg leave to request you 
to have printed at the right of my name upon the official 
ballot, in the space provided for that purpose, the name 
of Theodore Roosevelt as the candidate for President, 
whom I will support in said convention, in the following 
language \i. Favors Theodore Roosevelt for President 
of the United States)' or '(2. Favors Theodore Roosevelt 
National delegates at large in State Convention)/ 

Will you please acknowledge receipt of this request. 
I am Respectfully 
(Signed) H. Warner Hallowell." 

The said County Commissioners, however, refused 
to grant the request of the relator thus presented, and 
he has filed a petition for an alternative writ of mandamus 
to the said defendants to compel them to comply with it. 
The defendants admit the facts set forth in the relator's 
petition in their return to the said writ, and say that they 
refused the said request — 

"(i) Because under the wording of the Act of 
February 17, 1893 — the Primary Ballot Act — the said 
plaintiff could only request to have printed at the right of 
his name, as delegate to the State-Convention, the name 
of a candidate whom he would support in the said State 
Convention and Theodore Roosevelt is not a candidate 
to be chosen at the State Convention. 
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(2) Because under the express wording of the Act, 
to enable the plaintiff to have his preference for "Roose- 
velt National Delegates-at-large in the State Conven- 
tion" appear after his name, be must set lorth in his re- 
quest to the Commissioners the names of delegates-at- 
large whom he favors, which he has failed to do." 

This is in effect a demurrer, and the Court, by 
agreement of counsel, has considered the question thus 
raised as upon petition and demurrer thereto. 

The request of the relator is presented under the 
provisions of the Uniform Primaries Act of February 17, 
1906, P. L. 36, Sec. 4, which provides inter alia as fol- 
lows: — 

"The ballot for each party shall be in the following 
form: 

Primary Ballot 

(Name of Party) 

District Ward, City of 

County of State of Pennsylvania. 

Primary held on the Day of 19 . 



Delegates to State Convention. 

(Vote for ) 

John Doe (Favors Thomas Smith for Governor) . . 

Richard Roe 

John Stiles (Favors Henry Jones for Governor) 

It further provides that "each candidate for dele- 
gate shall have the right, by filing a request with the 
County Commissioners, to have printed at the right of 
his name upon the official ballot, in the space provided 
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for that purpose, the name of the candidate whom he will 
support in the convention." 

The question here raised involves the construction 
of these provisions of the act. The defendants contend 
that the act contemplates the placing upon the ballot 
only of names of persons who will be voted for directly 
by the delegates to the said State Convention, and that 
as Theodore Roosevelt will not be a candidate before 
that convention the relator's request should not be 
granted. While under a strict literal construction the 
act would bear such an interpretation as this, it must be 
borne in mind that the statute is remedial legislation and 
therefore to be construed liberally and beneficially. In 
Supper V. Stauss, 39 Supr. Ct., 388, the Superior Court 
(Orlady, J.) says: 

"The act of 1906 is a remedial statute, and in 
its construction 'the old law, the mischief and the 
remedy are to be kept in mind,' so that a liberal 
construction should be made for the suppression of 
the mischief complained of and the advancement of 
the desired remedy." 

We tliink that it was the intention of the Legislature 
in framing these provisions of the Uniform Primaries 
Act to provide candidates for the office of delegate to the 
State Convention with facilities for informing the voters 
of their attitude toward the candidacy of persons, which 
might, in any way, be affected by action taken by the 
convention. The delegates chosen to that body partici- 
pate in its proceedings, and the voter, in order to vote 
intelligently and with discrimination, at the primary at 
which delegates are chosen, is entitled to know for whom 
and for what the candidates for delegate stand, if the lat- 
ter choose to request the County Commissioners to place 
that information on the ballot. A delegate to the State 
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Convention, if he "favors Theodore Roosevelt for Presi- 
dent of the United States," may be exi>ected to vote in 
said convention for delegates to the National Convention 
who will there support Theo<lore Roosevelt's candidacy 
by voting for his nomination. The relator is therefore 
within the spirit of the law, if not actually within its let- 
ter, when he requests the Commissioners to add to his 
name upon the primary ballot the words indicated in his 
written communication. We are of the opinion that he is 
entitled to the relief prayed for, and that the alternative 
writ of mandamus heretofore granted herein should be 
made peremptorj', and accordingly enter the following: 

ORDER. 

And now, March 30, 1912, the alternative writ of 
mandamus in the above entitled case came on to be 
heard, on petition and answer, and was argued by coun- 
sel, whereupon, on consideration thereof, it is ordered, 
adjudged, and decreed, that said answer is an insufficient 
return to the alternative wTit of mandamus, and a per- 
emptory writ is hereby directed to issue to the defend- 
ants, the said Commissioners of the said County of Bucks, 
directing and requiring that the request of the relator be 
granted, and that upon the official ballot for the Repub- 
lican Primary to be held April 13, 1912, there be placed 
to the right of tire name of H. Warner Hallowell, the 
said relator, the words, "Favors Theodore Roosevelt for 
President of the United States" 
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Fleming v. Oslek Council 

The Act of March 20, 1810, 5 Sm. L., 161, Section 2, prescribes 
that a summons must be made returnable not more than eight nor 
less than five days after it is issued. In computing the return day, 
it is held that the first day is to be excluded and the last day included, 
agreeably to the Act of June 20, 1883, P.L. 136. In other words, five 
full days must elapse between the date of issuance and the return. 

SUMMONS FIVE FULL DAYS BETWEEN DATE OF ISSUANCE 

AND RETURN — ^JUDGMENT. 

No. 151, March Term, 191 1, C. P. of Blair County. 

Certiorari. 

Robert W. Smith, Attorney for Plaintiff. 

A. V. Dively, Attorney for Defendants. 

Opinion by Balridge, P. J., November 20, 191 1. 

OPINION. 

A summons was issued on April 24, 191 1, command- 
ing a defendant to appear and defend in a claim of the 
plaintiff for benefits alleged to be due under the consti- 
tution and by-laws of the defendant order. 

Judgment was entered for the plaintiff. Exceptions 
were filed, and we are requested to set aside the judgment 
by reason of alleged defects. 

The third exception raises the question that the statu- 
tory period of time had not elapsed from the issuing of the 
summons until its return day. 

The Act of March 20, 1810, 5 Sm. Laws, 161, Sec. 2, 
prescribes the time for the return of writs in summons in 
the following language: *To cause said defendant to ap- 
pear before said justice on a certain day therein to be ex- 
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pressed, not more than eight nor less than five days after 
the summons." 

We are confronted with the question as to whether 
or not in computing the return-day of a summons the 
first day should be excluded in making the count. The 
Act of Assembly approved June 20, 1883, P- L. 136, en- 
acts: "That where by any existing law . . . the per- 
formance of any act shall be ordered and directed, . . . 
and the period of time ... for the performance, . . . 
return shall be prescribed and fixed, such a time in all 
cases shall be computed as to exclude the first day and 
include the last day of any such prescribed or fixed period 
or return of time." 

This rule has been decreed by our judges to extend to 
the return of process of magistrates. — Goldman v. Teitle- 
baum, 10 Dist. R. 53; Killian v. Rishell, 14 Dist. R., 374; 
Swarthmore Borough v. Black, 37 Pa. C. C. Reps., 561. 

We see no reason why we should dissent from the con- 
clusion reached by the learned court in these other cases. 
It therefore follows that if we exclude the first day, that 
but four days elapsed from the issuing of the summons 
until its return, which is insufficient. 

The exceptions are therfore sustained, and the judg- 
ment of the magistrate set aside. 
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ACTS OF ASSEMBLY CITED. 

1772. Mar. 21, Justice of the Peace. 100. 

1791. Mar. 30, Township Auditors, 115. 

1794. April 22, Sunday Laws, 279. 

1806. Feb. 24, Entry of Judgment, 209. 

1806. Mar. 21, Remedy provided, &c., 118. 

1810. Mar. 20, (Sec. 7) Set off, 19. 

1810, Mar. 20, (Sec. 2) Summons, Return Of, 287. 

1810. Mar. 20, Justice of the Peace, 40. 

1810. Mar. 20, Entry of Appeal, 165. 

1813. Jan. 16, Turnpike Companies, 4. 

1830. Apr. 6, County Poorhouse, (Washington County), 237. 

1834. Apr. 15, Filing Auditor's Reports, 114, 119. 

1834. Apr. 15, Election Laws, 215. 

1835. Mar. 28, Procedure, Assumpsit, 165. 

1839. June 21, Election, J. P. Increase of number, 178. 

1842, Mar. 11, Fence Law. 193. 

1842. July 12, Attachment before J. P., 73. 

1842. July 12, Abolishing imprisonment for debt, 246. 

1846. Apr. 14, Procedure, Assumpsit, 165. 

1849. Apr. 5, Poor Directors, (Westmoreland) 30. 

1850. May 3, District Attorneys, 30. 

1851. Apr. 3, Boroughs, 205. 

1852. Apr. 23, Allegheny County Home, 249. 

1854. May 8, School Board vacancy, 32^. 

1855. Feb. 26, Liquor Laws, Penalties, 201. 
1855. Mar. 12, Poor I^irectors (Westmoreland), 31. 
1857. May 21, Auditing Accounts, Schools, 116. 
1859. Feb. 17, Filing settlement of Auditors, 113. 

1859, Apr. 8, Relating to Taxes, 251. 

1860. Apr. 2, Township Auditors (Potter Co.), 115. 
1864. May 4, Allegheny County Home, 250. 
1874. Apr. 22, Trial without a Jury, 109. 

1874. Apr. 24, Duties of Township Auditors, 112. 

1874. Apr. 29, Jurisdiction of C. P., 131. 

1876. Apr. 17, Appeals, Summary Conviction, 263. 

1876. May 8, Attachment of Wages, 7. 

1876. May 8, Poor Directors, 31. 

1879. July 7, Jurisdiction J. P.. 21. 

1881. June 8, Appeals without allowance by Court, 263. 

1883. June 20, Summons, Return of, 288. 

1885. June 1, Controller to audit account, 114. 

1885, June 23, Bounty, killing noxious animals, 234, 272. 

1885. June 24, Appeal, costs, 91. 

1885. June 24, Auditors' Reports appeals, 116. 

1887. May 13, Bounty, killing noxious animals, 234, 272. 

1887. May 23, Testimony, 50. 
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1887. May 25, Procedure, 161. 

1889. Feb. 14, Terms of Office. 137. 276. 

1889. Apr. 25, County CommisBioners. supplies, 144, 146. 

1889. Apr. 25, Bounty, killing noxious animals, 234, 272. 

1889. May 23, Terms of officers, 122. 

1889. May 23, Cities of the Third Class, 122, 157. 

1891. June 16, Assistant Assessor, 139, 277. 

1893. Feb. 17, Primary Elections, 283. 

1893. June 10, Election Notices, Sheriff, 87. 

1895. June 18, County Commissioners, supplies, 144, 145. 

1895. June 26, Public Roads. 58. 

1895. June 26, Election Notices, Sheriff, 87. 

1897. July 9, Bounty, killing noxious animals, 234, 272. 

1901. May 11, Certiorari, Judgment, 6. 

1901. July 9, Summons, Constable's Serrice, 7, 54. 

1901. July 9, Service of Summons, 152, 169, 174, 192. 

1901. July 9, Corporations. 142. 

1903. Apr. 14, Salaries of Judges, 226. 

1905. Apr. 10, Attachment of Wages, 7, 53. 

1905. Apr. 12, Supervisors, 63. 

1905. Apr. 14, Fence Law, 190-194. 

1905. Apr. 22, Public Roads. 58. 

1905. Apr. 22, Appeals — Summary Conviction, 263. 

1906. Feb. 17, Primary Elections, 195, 284. 

1907. Apr. 10, Bounty, killing noxious animals. 229, 265. 
1907. May 28, Borough Officers, etc., 10, 41. 

1907. May 29, County Commissioners, supplies, 144, 145. 

1909. Apr. 23, Fees, J. P., 223. 

1909. May 3, Poor Directors, salary, 26. 

1909. May 3, Township Auditors, 109. 

1909. May 6, County Controller, 239. 

1909. May 13, Public Roads, 58. 

1911. Mar. 2, Borough, Division into wards, 79. 

1911. Mar. 2, County Treasurer, 122. 

1911. May 11, Public Roads, 58. 

1911. June 15, Salary, Director of the Poor, 237. 

1911. June 21, Terms of County Treasurer, 121. 

1911. June 21, Terms of Mayors, &c., 122. 

1911. June 21, Cities of the Third Class, Terms of Office, 157. 
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ACTIONS. 

1« Salt on written orders- 
Defendant held liable on payment of forged endorsement. 
257. 

AGENCY. 

1. Crlme««^ 

See CRIMINAL PROCEDURE. (Indictment). 

2. How established^^ 

See CONTRACT. (Liability.) 



ANIMALS. 

1. Killing of^— 

See COtJNTY. (Liability of.) 

See COUNTY COMMISSIONERS. (Duties of.) 

APPEALS. 

1. Allowance of<— 

Court will not allow an appeal to be entered nunc pro tunc, 
where defendant failed to make his tender of costs to the 
prothonotary until two days after the return day. 90. 
Where defendant came to the office of a Justice to take out 
his appeal and was informed that the transcript would be 
sent to him on a certain day and the same was not re- 
ceived in time to file, the Court, on petition, will errant leave 
to file an appeal nunc pro tunc. 102. 

Where defendant permitted more than three years to elapse 
before applying: for leave to appeal nunc pro tunc, applica- 
tion will be refused. 107. 

2. Bntry of^— 

See JUSTICE OF THE PEACE. (Striking off appeal.) 
Prothonotary is not obliged to enter transcript of appeal 
except upon payment of costs. 90. 
See JUSTICE OF THE PEACE. (Appeals.) 

3. In Forma Pauperis^— 

An appeal will be allowed without payment of costs In 
Forma Pauperis, but it does not relieve him from entering: 
ball. 90. 

4. Negrleet^— 

See COSTS. (Taxation.) 

ASSESSORS. 

1. Klectlons^— 

A vacancy caused by the resigrnation of one elected February, 
1910, is filled for unexpired term, extended under Section 12 
of Schedule for Amendments to 1st Monday of December, 
1913. 275. 

2. Terms of Office^— 

See ELECTION LAWS. (Terms of Ofllce.) 

ATTACHMENT. 

1. Proeeedlass vnder^— 

See JURISDICTION, J. P. (Cause of action.) 

Attachment Issued upon Judgrment obtained for want of 

Jurisdiction must fall. 154. 
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ATTORNEYS. 

1. RliTlita ofr- 

Where prothonotary has entered Judirment without liqulda- 
tlon of an attorney's commission, attorney for plaintiff has 
no authority to direct in a praecipe that an attorney's com- 
mission shall be included. 209. 

AUDITORS. 

1. Appeals^— 

See TOWNSHIPS. (Auditors.) 

Suit cannot be sustained for an amount found due subse- 
quent to the Auditors' report. 109. 
See TOWNSHIPS. (Supervisors.) 

2. As feiiee vlewera^— 

See FENCE LAW. (Procedure.) 

Their certilcate should not be disregarded for not sustaining' 

itself if the facts sustain it. 190. 

8. Reports* conclnalTey— 

Where an auditor's report was filed June 6, 1908, on appeal 
on June 29, 1908. certain allesred errors having been dis- 
covered, whereupon suit was brought against the Treas- 
urer for an amount alleged to be due the School District, it 
was held that the settlement of June 6. 1908, was a final 
settlement and conclusive. 109. 

BAIL. 

1. Bntry of^^ 

See APPEALS. (In Forma Pauperis.) 

2. Perfecting of^- 

If surety on recognizance is objectionable, a rule to perfect 
bail is in order. 169. 

BAILMENT. 

1. Incidents^- 

See JURISDICTION. J. P. (Acts of constable.) 

BOARD. 

1. Attachmeiit of wages^— 

The Act of April 10, 1905, P. L. 134, authorizing the atUch- 
ment of wages at time of suit, is unconstitutional. 53. 

BOROUGHS. 
1. Burgess^— 

Where burgess fails to repudiate contracts made by the bor- 
ough with a corporation of which he is a member but adopts 
them, he should be ousted from the office. 41. 



See QUO WARRANTO (Requislte.s.) 

Ordlnancer— 

County commissioners may require passage of ordinance to 
Improve street or road. 58. 

Required to ImproTe atreeta^— 

County commI.<<sioners can lay out system of roads and run 
them through a borough and require such borough to bear 
part of the expense thereof. 58. 
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CERTIORARI. 

1. Payueat of co»t%— 

Act of January 16. 1813, P. L. 19, makes no provisions for 

costs. 4. 

See TURNPIKE COMPANY. (Costs.) 

2. R«cordr— 

Court will consider record and testimony to determine ques- 
tion of judisdictlon. 130. 

3. Time limit,— 

Writ will be quashed when Issued after twenty days In an 
action of trover and conversion. 93. 

CITIES OF THE THIRD CLASS. 

1. ConacllmeD^— 

See ELECTION LAWS. (Terms of Office.) 

2. OHIcerar— 

See ELECTION LAWS. (Primary Ballot.) 

COMMON CARRIERS. 
1. Rlirhta of,— 

See JURISDICTION, J. P. (Actions on contract.) 

COMMON PLEAS. 
1. Appeals- 
No appeal lies from Judgment of Common Pleas, afflrmlngr. 
on certiorari, Judgrment of J. P. in assumpsit. 141. 

COMMON SCHOOLS. 
1. Dlrectorsr— 

School board has no authority to declare vacant the seat 
of a director, incarcerated In county jail for violatinsr liquor 
law. 32. 

2.. School Treamirer^— 

See AUDITORS. (Reports, conclusive.) 

CONSTABLE. 

1. Actions agralnst,— 

Remedy of defendant, agralnst whom Judgrment was entered 
upon false return, is by action against constable. 186. 

2. Coniiolldatlon of wardsr— 

Terms of aldermen, constables, and other elective officers 
not affected by consolidation of wards. 77. 

8. Duties ofr— 

See SUMMONS. (Service of.) 

4. lilabUlty ofr- 

Constable is liable as a trespasser when, under an execution, 

he makes an appraisement and sale of defendant's g^oods at 

one time, Igrnores the claim of exemption, does not legrally 

advertise the sale and the appraisers were the purchasers. 

99. 

Demand is not a prerequisite before enteringr suit. 99. 

See JURISDICTION, J. P. (Acts of constable.) 

5« Office of,— 

A person disqualified througrh violation of election laws, al- 
though elected to the office of constable, cannot serve. 215. 
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Return Is defective when It fails to show that summons 

was served by handingr attested copy, as provided in Act 

of July 9. 1901, P. L. 614. 7. 

Constable made return according to law, and if such return 

was not actually made, or is false, defendant's redress is 

by action against constable. 150. 

A return of service, by leaving a true and attested copy of 

the oriflTinal at his farm, near Narcissa, MontgTomery County, 

Pa., defendant not beinsr present, giving the same to his 

manager, Jacob Bernhard, does not comply with Act of July 

9, 1901. P. L. 614. 152. 

CONSTITUTIONAL. LAW. 

1. A]iieiidneiit%^— 

See ASSEISSORS. (Elections.) 

2. CUiM L«fflslatloiir— 

See BOARD. (Attachment of wages.) 

3. Coastltntloiial Anendmemt^- 

See ELECTION LAWS (Terms of Office.) 

See JUSTICE OF THE PEACE. (Increase of Number.) 

4. Inerease of Salary^— 

See JUSTICE OF THE PEACE. (Fees.) 

Distinction between Justices of the peace and Judges learned 

in the law. 223. 

See DIRECTORS OF THE POOR, (Salary.) 

CONTRACT. 

1. Implledf— . 

See JURISDICTION, J. P. (Actions on contract.) 

2. lilablllty^— 

Where cigars were ordered by A and delivered on the credit 
of B while still in possession of hotel, held that until license 
is actually transferred B is responsible. 47. 

CORPORATIONS. 

1. Members dealing with miiiilelpal eorpomtloBr— 

See BOROUGHS. (Burgess.) 

COSTS. 

1. Clasa of,— 

See JUSTICE OF THE PEACE. (Costs.) 

2. Liability^— 

See TURNPIKE COMPANY. (Costs.) 

3* TaxatloDr— 

Where verdict was in favor of defendant and costs taxed 
against plaintiff in two separate bills unappealed from, lia- 
bility is fixed. 97. 

COUNTY. 

1. Liability of« — 

County is not liable to i)ay penalty for killing noxious 
animals in the absence of legislative appropriation. 229. 
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COUNTY COMMISSIONERS. 

1. Duties of ^— 

See ELECTION LAWS. (Primary Ballot.) 

See ELECTION LAWS. (Form of Ballot.) 

Commissioners cannot be compelled to pay bounties for klll- 

InflT noxious animals, where there Is no money available 

therefor. 265. 

2. Liability oV- 

Bill for postaflre stamps Incurred by county treasurer, is not 
Included amonsrst the supplies to be furnished by county 
commissioners, under Act of May 29. 1907, P. L. 308. 144. 

8. Powers o^— 

See BOROUGHS. (Required to improve streets.) 
County commissioners have power to build road througrb bor- 
ough entirely at expense of county. 58. 

4. Reffistmtlon of ▼otem*-^ 

See ELECTION LAWS. (Regrlstratlon.) 

COUNTY CONTROLLER. 
1. Aatliortty^— 

County controller is Justified in refusing to Issue a warrant 
for increased salary of poor directors, not authorized by 
law. 237. 

COUNTY OFFICERS. 

1. Compensatloiir— 

See DIRECTORS OF THE POOR. (Salary.) 

2. Inereane of Salary^— 

See DIRECTORS OF THE POOR. (Salary.) 

COUNTY TREASURER. 
1. Expeasea of«-» 

See COUNTY COMMISSIONERS. (Liability of.) 

COURT OF COMMON PLEAS. 
1. Powers of ^— 

See APPEALS. (Allowance of.) 

CRIMINAL PROCEDURE. 

1. ladletmeatr— 

An indictment will be quashed if sent to the Grand Jury with- 
out leave of Court, there having been no warrant issued nor 
preliminary hearing:. 49. 

Where the ends of Justice will be defeated by delay in ob- 
taining: leave of Court, prosecuting: officer may act upon his 
own responsibility. 49. 

Where Information a]leg:es embezzlement as ag:ent and indict- 
ment charg:e8 larceny as servant, the indictment will be 
quashed. 96. 

2. ReaMoaable ean«e«^ 

In suit for damages for malicious prosecution, the fact that 
the prosecutor acted upon advice of competent counsel will 
constitute a defence to the action. 171. 

DEPUTY CONSTABLE. 
1. Retiiraii«-» 

See CONSTABLE. (Returns.) 
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DIRECTORS OF THE POOR. 

1. Sataryr— 

The prohibition of Section 13, Article 3 of the Constitution, 

which provides **no law shall extend the term of any public 

officer, or increase or diminish his salary or emoluments after 

his election or appointment," does not apply to the office of 

Director of the Poor. 26. 

Poor director should draw his salary under the Act in force 

when he was inducted into office. 237. 

Directors of the poor held to be public officials within the 

meaning of Article III, Section 13 of the Constitution. 249. 

ELECTION LAWS. 

1. Conatmctlon of«— 

See JUSTICE OF THE PEACE. (Costs.) 

2. Form of Ballot^-— 

Candidate for delegate to State Convention has the right 
to have the word "favors National Delegates at large favor- 
able to Woodrow Wilson for president," placed upon the bal- 
lot to the right of his name. 195. 

Under Section 4, Act February 17. 1906, P. L. 36. a delegate 
to Republican State Convention is entitled to have "favors 
Theodore Roosevelt for President of the United States" 
printed to the right of his name. 282. 

8. InereaslBK nnmber of Jantlcen from two to three*— 

See JUSTICE OF THE PEACE. (Increase of Number.) 

4. Notlee,— 

Sheriff is not authorized to spend the money of the county 
in giving notice of a municipal election. 86. 

5. PrImuT Ballots— 

The term of treasurer, in city of third class, elected in 1909. 
under schedule to Amedments of 1909, expired 1st Monday 
of December, 1911. 121. 

0. Registration,— 

An elector unavoidably absent is entitled to have his name 
added to the registration list. 82. 

7. Terms of Offlce^— 

Under schedule to amendment of 1909, all officers elected at 
the municipal election, February, 1910, are grouped in three 
classes, — 1st, those whose terms expire first Monday of Dec- 
ember, 1911; 2nd, those whose terms expire first Monday of 
December, 1913; 3rd, those whose terms expire first Monday 
of December, 1915. 135. 

Schedule to constitutional Amendment of 1909 does not un- 
dertake to change the term of any officer elected in 1909, for 
the term of four years, and the curtailment affected by the 
said Act Is not unconstitutional on any ground. 157. 

8. Violation of, — 

An elector sentenced by court and serving term in prison is 
deprived of right of suffrage and rendered ineligible to any 
township office. 215. 

EQUITY. 

1. InJanctlon<— 

A bill praying for injunction to prevent payment of salary 
and for discovery and a decree for the repayment of in- 
creased salaries is not necessarily multifarious. 249. 
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2. JiirlBillctlon<— 

Court of equity will not open a Judgrment confessed by an 
attorney. 209. 

EVIDENCE. 

1. Necessity of»— 

See JUDGMENT. (Entry of.) 

EXECUTIONS. 
1. Sales iinder^— 

See JURISDICTION, J. P. (Acts of constable.) 

EXEMPTION. 
1. Claim ot^— 

See CONSTABLE. (Liability of.) 

FENCES. 

1. Proceedlngrs to recover coats of erection*^ 

A strict compliance is required of the township auditors. 64. 

FENCE LAW. 

1. Procediiref-i- 

Failure of auditors to state "In so many words that the line 
on either side of fence was Improved and occupied &c.," held 
to be more a failure to comply with a direction than a manda- 
tory requirement. 190. 

FORGERY. 

1. Effect of,— 

See ACTIONS. (Suit on written order.) 

GRAND JURY. 

1. ProTlslonM off- 
See CRIMINAL PROCEDURE. (Indictment.) 

HIGHWAYS. 

1. Distinction, — 

See MUNICIPALITIES. (Streets.) 

JUDGMENT. 

1. Appeal,*- 

See PRACTICE. (Filing of Statement.) . 

2. By defaults— 

See JURISDICTION, J. P. (Time of Hearing.) 

See JURISDICTION, J. P. (Appearance of Defendant.) 

3. Common Please— I 

See COMMON PLEAS. (Appeal.) | 

4. Entry of,f^ 

See JUSTICE OF THE PEACE .(Record.) 

Where record of justice of the peace fails to show that evi- 
dence was heard. Judgment will be reversed. 173. 
See SUMMONS. (Return of.) 
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5. OpenlBS ofv 

Court will not open a judgment entered on warrant of at- 
torney made part of a promissiory note, containing "and 
after one or more declarations filed, confess Judgment aerainst 
me &c." 209. 

«. Penaltlear- 

See LIQUOR LAWS. (Suit for penalty.) 

7. Striking off, — 

Held not Jurisdictional that the record of the justice does 
not state the character of claim nor that witnesses were 
examined. 217. 

JURISDICTION. J. P. 

1. Actions on contract/— 

Passenger on street car demanded transfer which was re- 
fused, then i>aid second fare under protest and brought suit 
for the recovery thereof. Held that the Ordinance under which 
suit was instituted was invalid and that the Justice was 
without Jurisdiction. 1. 

There was no implied contract upon which to found the suit. 
1. 

2. Acts of constable,— 

Justice has no Jurisdiction in an action against a constable 
for having sold, under an execution, goods under bailment. 
105. 

8. Appearance of Detendantr— 

Where defendant is not legally served, under the Act of July 
9. 1901. P. L. 614, Justice has no Jurisdiction to enter Judg- 
ment by default. 169. 

4. Cause of actlonr^ 

Justice has no Jurisdiction in action of damages by reason 
of attachment proceedings. 39. 

Justice has Jurisdiction in cases arising out of contract, 
either express or implied. 39. 

Justice has Jurisdiction in suit against water company to 
recover an overcharge for water, no complaint as to rea- 
sonableness of rates having been raised. 130. 

6. Record,— 

Although there is nothing upon the record to show the char- 
acter of the claim, nor that witnesses were examined, judg- 
ment sustained. 217. 

6* Time of Hearlnipr^ 

Where defendant is notified in summons to appear at a dif- 
ferent day than that mentioned in the original summons, 
the magistrate is without Jurisdiction. 160. 

JUSTICE OF THE PEACE. 

1. Actions of treapasa.*- 

Where title to land is in controversy, defendant is entitled 
to an appeal even though he did not see fit to put in defense. 
44. 

2. Appeals^—' 

Where rule of Court provides that transcript may be filed 
as a declaration, plaintiff is required to file a formal declara- 
tion when demanded by defendant. 72. 

In appeals from justice of the peace, the return day is the 
first day of the next term after the appeal. 161. 
Appeal from summary conviction must be allowed by the 
Appellate Court. 261. 
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An alderman whose term expired first Monday of May, 1911, 
but which was extended to first Monday of December of 
that year, notwithstanding: consolidation of wards, is en- 
titled to recover costs due him from county subsequent to 
First Monday of May, 1911. 77. 

4. Counter-dcnuind^-i- 

See SET-OFF. (When defendant must use same). 
5ii Duties ofr— 

See APPEALS. (Allowance of.) 

A Justice elected to office prior to fee act of April 23, 1909, 
P. Li. 160, is not entitled to fees under the new act. 223. 

7. Increase of nnmherr^ 

Amendment to Section IL Article 5 of the Constitution of 
1874, adopted November 2, 1909, does not affect the Act of 
June 21, 1S39. P. L. 376. relative to increasin^r number of 
Justices from two to three. 178. 

8. Issuance of Snmmons^— 

Five days must elapse between date of summons and return 
day, and the date of Issuance and return day cannot both 
be included. 176. 
See SUMMONS. (Return of.) 

9. Jndoriaentr— 

See SUMMONS. (Service of.) 

10. Proeeedlnffs under Fence Law^— 

See FENCE LAW. (Procedure.) 



If the record of Justice shows proper service. Judgement will 
stand even though return is false. 150. 

Judgrment will be reversed where record of Justice fails to 
show any service upon the defendant at all, the constable 
statins "the defendant within, on diligrent inquiry, cannot 
be found in county." 154. 
See JUDGMENT. (Entry of.) 

Judgrment will be sustained where the record shows per- 
sonal service upon defendant. Court cannot go behind re- 
turn. 186. 

In conviction for violation of Sunday law, record must show 
that some special act has been performed. 279. 

12. Striking off appeal^* 

Appeal will be stricken off where the transcript is not filed 
on or before the first day of the next term. 75. 

18. Term ofr— 

Term of alderman elected February 1906, is extended by 
schedule adopted 1909 ,P. L. 954, to First Monday of Dec- 
ember. 1911. 77. 

LARCENY. 

1. Probable cauMc c»f FroNecntlon^— 

See CRIMINAL PROCEDURE. (Reasonable Cause.) 

LEGISLATURE. 

1. Approprlatlonsr— 

See COUNTY. (Liability of.) 
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LIQUOR LAWS. 

1. Snit for penalty^— 

In action for penalty under Act. February 26, 1855. P. L. 53, 
If the information does not specifically aver In what county 
the commission of the offence took place, judgment will be 
reversed. 201. 

LIQUOR LICENSE LAW. 

1. Transfer of llcenBCr— 

See CONTRACT. (Liability.) 

MANDAMUS. 

1. When It may be Invoked,— 

See COUNTY COMMISSIONERS. (Duties of.) 

2. \K'rlt of,— 

See ELECTION LAW^S. (Primary Ballot.) 
See ELECTION LAWS. (Terms of Office. J 

MUNICIPALITIES. 

1. Dntlea,-— 

Municipalities are not charjced with the duty of keeping: open 
private rights of way. 203. 

2. Streets- 

Street will not become a public highway until it is adopted 
as such. 203. 

POLITICAL PARTIES. 

1. Denlffnatlon of candidates- 
See ELECTION LAWS. (Form of ballot.) 

PRACTICE. 

1. Application for new trials— 

To sustain an action for malicious prosecution, malice and 
want of probable cause must concur. Jury having found 
against plaintiff, new trial refused. 171. 

2. rilInK of Statements- 

Plaintiff may move for Judgment after fifteen days' notice 
that statement has been filed, where action is brought In 
Common Pleas, or has been on appeal from justice of the 
peace. 161. 

8. Partleii to Actions- 
Objection to misnomer of plaintiff should be taken by plea 
in abatement. Objection will be deemed waived where case 
goes to trial. 159. 

PROTHONOTARY. 

1. Dntlen ofr— 

See ATTORNEYS. (Rights of.) 

QUO WARRANTO. 

1. Bond*^ 

No bond is required when writ is asked for by Attorney 
general. 10. 

2. Oath,— 

No oath as to truth of facts is required when the District 
Attorney signs the suggestion for writ. 10. 
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8. Il«4iiJiilte%— 

In suergrestion for writ it is only necessary to consider 
whether or not it contains sufficient averment of fact to 
call upon respondent to make answer. 10. 

In suggestion filed, it is not necessary that an averment that 
so-called contracts referred to therein was entered into with 
the knowledge and consent of defendant. 10. 

RULES OF COURT. 

1. Observsncer— 

See JUSTICE OP THE PEACE. (Appeals.) 

SET-OFF. 

1. When defendant mnst vse Mmie^— 

Where amount of set-off is more than $100, defendant is not 
obliged to offer the same but has the right to sue either be- 
fore a Justice or in the C. P. 19. 

The Act of March 20. 1810, does not relate to the right of 
defence or the duty so to do. 19. 

SHERIFF. 

1. Dntlea of^— 

See ELECTION LAWS. (Notice.) 

SPECIAL. ALLOCATUR. 
1. Neceanlty off- 
See JUSTICE OF THE PEACE. (Appeal.) 

SUMMARY CONVICTION. 

1. Allowance of appealr^ 

See JUSTICE OF THE PEACE. (Appeals.) 

2. Jjoenm In qnor— 

See LIQUOR LAWS. (Suit for penalty.) 

3. Reanlsltesr— 

See JUSTICE OF THE PEACE. (Record.) 

4. Title to landy— 

See JUSTICE OF THE PEACE. (Actions of trespass.) 

SUMMONS. 

1. Attentatlonr- 

A legal requirement. 54. 

2. Return of r— 

Where summons is issued December 4, 1911, returnable Dec- 
ember 8, 1911, defendant not appearing, judgment w^ill be re- 
versed. 176 

Summons must be made returnable not more than eight nor 
less than five days; first day to be excluded and last day 
included. 287. 

3. Service off- 

See CONSTABLE. (Returns.) 

Judgment will be reversed where it is conceded that the 

summons served was not an attested copy. 54. 

See JURISDICTION, J. P. (Time of Hearing.) 

See JURISDICTION. J. P. (Appearance of Defendant.) 

The Act of Assembly makes it mandatory that a return of 

the constable must show service of true and attested copy 

of summons. 173. 
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SUNDAY LAW. 

1. Vlolationr- 

See JUSTICE OF THE PEACE (Record.) 

SUPERIOR COURT. 

1. Jarisdlctlonr— 

See COMMON PLEAS. (Appeal.) 

TOWNSHIPS. 

1. Auditors,— 

Auditors were not In error In giving: supervisors credit for 
expenditure of money for stone purchased from lessees of 
quarry owned by themselves. 63. 

2. SuperTlsors^— 

Supervisors having: lime stone for sale had a legal right to 
lease quarries to any person engaged in furnishing stone for 
the township. 63. 

Audit of accounts of supervisors must stand, unless appel- 
lants show" that it is wrong and wherein it is wrong, together 
with the amount in dollars and cents, and the specific items 
with which they should have been surcharged by the audi- 
tors. 220. 

TOWNSHIP OFFICERS. 

1. VaeaBdesr- 

See COMMON SCHOOLS. (Directors.) 
See ASSESSORS. (Elections.) 

TRESPASS. 

1. Actions of,«— 

See JUSTICE OF THE PEACE. (Appeals.) 

2. Rlirlit of appeals- 

See JUSTICE OF THE PEACE. (Actions of trespass.) 

TRIAL. 

1. Incidents to^— 

See PRACTICE. (Parties to Action.) 

TROVER AND CONVERSION. 

1. Writ of certiorari^— 

See CERTIORARL (Time Limit.) 

TURNPIKE COMPANY. 
1. Costsy^ 

Unless Company can produce Statute giving it a right to 
costs claimed, It must pay Its own witnesses. 4. 
Primarily officers' fees are payable by party at whose in- 
stance services were rendered. 4. 

WATER COMPANIES. 
1. llTater ratcs»— 

See JURISDICTION, J. P. (Cause of Action.) 
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APPENDIX 

The Appendix will from now on be open to ques- 
tions and answers, in the hope that justices will avail 
themselves of the opportunity. The monthly issues will 
contain the answers, unless the justice desires a reply by 
mail, when the sum of Twenty-five cents must accompany 
the question, to cover stenographer's charges and 
postage. 

Should a magistrate have any information which 
might, in his judgment, be of interest to others, we shall 
be pleased to publish the same, if written in a plain hand, 
or typewritten, preferably the latter. The Justices' Law 
Reporter will have space at all times for items of interest 
relating to the practice amongst justices. 

The only questions that will receive attention will be 
those relating to practice before a magistrate or justice 
of the peace. 

The beginning of the decennial year of the Justices' 
Law Reporter foretokens useful information and hints 
from time to time for the benefit of the magistrate and 
justice of the peace, and for his guidance in the administra- 
tion of justice. It is to be hoped that each and every jus- 
tice or magistrate will make free to correspond with the 
Justices' Law Reporter and, figuratively speaking, make 
himself *'feel at home." 

A justice who would elevate the standard of civil 
trials must do so by creating a healthful sentiment in favor 
of honesty and fair dealing in his community, and must 
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disassociate himself from all bias, so as to hold the scales 
of justice even. 

It is not necessary that a justice should be what is 
known technically as "learned in the law," but it is neces- 
sary that he should familiarize himself with the duties of 
his office. If a novice, he should procure the latest digest 
of the Acts of Assembly and a work on practice. The 
Justices' Law Reporter is not interested in any w^ork on 
the subject, but would recommend Pepper & Lewis's Di- 
gest, Second Edition, in four volumes, published by T. & J. 
W. Johnson Co., 535 Chestnut Street, Philadelphia, Pa.: 
also "Practice in Pennsylvania," edited by William F. 
Johnson, Esq., of the Philadelphia Bar, and published by 
Rees, Welsh & Co., 901 Sansom Street, Philadelphia. 

Every justice, as a matter of course, should subscribe 
for the Justices' Law Reporter, which is the only journal 
in Pennsylvania published in the interests of the magis- 
trate or justice. It has received the endorsement of 
nearly all the common pleas judges of Pennsylvania and 
of hundreds of lawyers all over the State. 

If you would be a live justice you must become 
enthusiastic, not so much for the purpose of gain as for 
perfection in details. The reward for faithful service will 
come in due time. 

When the justice or magistrate is called upon to issue 
a summons or warrant, he should run the indices of his 
text books, taking sufficient time, when possible, to settle 
the all important question of jurisdiction. Having settled 
that important question affirmatively, then he must be 
sure to make out the writ, whether summons or warrant, 
with the utmost accuracy. After the issuance of the writ. 
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whether summons or warrant, he will have ample time to 
study the next steps, such as the return, hearing and the 
making up of his record. A very good plan is to drop in 
to see some lawyer friend and have him set him straight. 
He will be only too willing to accommodate the justice, 
who may be in a good position to reciprocate. 

The next best thing is for the justice to drop in to see 
an experienced justice, who will feel highly honored, and 
will give him the benefit of his experience, and save him 
from that ignis fatuus certiorari. The justice must not 
assume to know all about it, for if he did know all about 
the practice he would be far better equipped than some of 
the oldest members of the bar. 



Form of Election of Surviving Husband or Wife Tak- 
ing Against Last Will and Testament, Agreeably 
to Act of April 21, A. D. 191 1, P. L No. 7^. 

To John Smith, Executor of the Last Will and Testament 

of Charles Smith, late of the Borough of Norris- 

town Montgomery County, Pa., Deceased. 

TAKE NOTICE: 

That Charles Smith died on the 5th day of July, 191 1, 
in the Borough of Norristown, County of Montgomery, 
Pa., leaving a last Will and Testament, dated the nth 
day of April, A.D. 191 1, which, since his death, has been 
duly probated and now remains on file and of record in 
the Office of the Register of Wills, in and for the County 
of Montgomery, Pa. 

That the undersigned Jane Smith, widow of said 
Charles Smith, deceased, hereby elects to take against the 
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last Will and Testament of her said husband, Charles 
Smith, deceased, and will take under the Intestate Laws 
of the Commonwealth of Pennsylvania. 

Jane Smith. 

State of Pennsylvania, 
County of Montgomery, ss: 

On I2th day of July, A. D. 191 1, before me, a Notary 
Public, in and for the County of Montgomery, residing 
at Norristown, personally came Jane Smith, and in due 
form of law acknowledged the foregoing Election to be 
her act and deed and desired the same might be recorded 
as such, according to law. 

Witness my hand and Notarial Seal the day and year 
aforesaid. 

(Notarial) Bella Haws, 

( Seal. ) Notary Public. 

My commission expires Feb. 21, 1915. 



Petition for the Taking by the County of a Bridge 
That Has Become Burdensome to the Traveling 
Public, Agreeably to the Act of May 9, 191 1, P. 
L No. 104. 

To the Honorable, the Judges of the Court of Quarter 
Sessions of the Peace in and for the County of Mont- 
gomery, Pa. 

The petition of twenty or more tax payers of the 
County of Montgomery 

RESPECTFULLY REPRESENTS: 
That the bridge crossing the River Schuylkill at 
is necessary to the accommodation of pub- 
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lie travel, and that the payment of tolls on said bridge is 
burdensome to the traveling public; any further reasons 
which may suggest themselves may be inserted here) and, 
therefore, pray that the same shall be taken as a county 
bridge. 

James T. Cross, 
et al. 



State of Pennsylvania, 
County of Montgomery, ss: 

James T. Cross, being duly affirmed, according to 
law, doth depose and say that the facts set forth in the 
foregoing Petition are true and correct, to the best of his 
knowledge and belief. 

Affirmed and subscribed be- \ 

fore me this 2nd day of > James T. Cross. 

September, A.D. 191 1. ) 

(Notarial) Bella Haws, 

( Seal. ) Notary Public. 

My commission expires Feb. 21, 1915. 

DECREE. 

And now, to-wit: September i6th, 191 1, the Court 
having heard, read and considered the within and fore- 
going Petition and being satisfied with the propriety 
thereof, do hereby approve of the same, and further do 
hereby authorize the County Commissioners of Mont- 
gomery County, Pa., to purchase or condemn the said toll 
bridge, agreeably to the Act of Assembly in such case 
made and provided. 



By the Court: 

/Google 
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Form of Petition of the County Commissioners 
Praying for the Appointment of Viewers to Meet 
and Inspect a Bridge that is Necessary for the 
Accommodation of Public Travel and Upon 
Which the Payment of Tolls Has Become Bur- 
densome to the Traveling Public. 

To the Honorable, the Judes of the Court of Quarter 
Sessions of the Peace in and for the County of Mont- 
gomery, Pa., 

The petition of the undersigned Commissioners of 
the County of Montgomery, Pa., 

RESPECTFULLY REPRESENTS: 

That on the 2nd day of September, A.D. 191 1, there 
was presented to the said Court a Petition for the taking 
over of a bridge crossing the River Schuylkill at 
, the same being necessary to the accommo- 
dation of public travel and the tolls thereof being burden- 
some to the traveling public. 

That on the i6th day of September, A.D. 191 1, the 
Court made a decree, approving of the said Petition and 
authorizing the commissioners aforesaid to purchase or 
condemn the said toll bridge. 

That they have endeavored in every way possible to 
agree with , the owner of the bridge, 

on a price to be paid therefor, but have been unable so to 
do, and your Petitioners, therefore, pray your Honors to 
appoint three disinterested persons, as viewers, and also 
to appoint a time when said viewers shall meet and inspect 
the said bridge and view the same, together with the 
approaches and appurtenances thereto and to 
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make report thereof, showing the damages 
allowed, and to whom the same are payable, and 
to file thereiwth a plan showing the bridge, together with 
the approaches and appurtenances thereto, and all excep- 
tions that may be filed to their schedule of damages, agree- 
ably to the Act of Assembly in such cases made and pro- 
vided. 

And they will ever pray. 

James Krewson, 
Montgomery Christman, 
Adam F. Saylor, 

State of Pennsylvania, 
County of Montgomery, ss: 

James Krewson, Montgomery Christman and Adam 
F. Saylor, being duly affirmed, according to law, do de- 
pose and say that the facts set forth in the foregoing Peti- 
tion are true and correct, to the best of their knowledge 
and belief. 

Affirmed and subscribed to be- 
fore me this 2nd day of Oc- 
tober, A.D. 191 1. 

James Krewson, 
Montgomery Christman, 
Adam F. Saylor, 

(Notarial) Bella Haws, 

( Seal. ) Notary Public. 

My commission expires Feb. 21, 1915. 

DECREE. 

AND NOW, To-wit: October 4th, the Court having 
heard, read and considered the within and foregoing Peti- 
tion, do hereby appoint A. D. Johnson, D. S. Schultz and 
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C. H. Miller, viewers, and do further appoint the 8th day 
of October, A.D. 191 1, as the time when said viewers 
shall meet and inspect the bridge described in the within 
Petition, and view the same, together with the approaches 
thereto, and after having been sworn or affirmed, justly 
and impartially to decide and true re|>ort to make con- 
cerning all matters and things to be submitted to them, 
and in relation to w^hich they are authorized to inquire, 
and hear all parties interested and their witnesses to esti- 
mate and determine the damages for the property taken 
and to whom the same is payable, and prepare a schedule 
thereof; and to give not less than ten days* notices to all 
parties interested, of the time and place where they will 
meet and exhibit said schedule and hear all objections 
thereto and evidence thereon; and after hearing the par- 
ties desiring to be heard in reference to the said schedule 
at the time designated, and making whatever changes 
shall be deemed necessar}-, said viewers to make report to 
the Court, showing damages allowed, to whom same are 
payable, and file therewith a plan show^ing the bridge, to- 
gether with the approaches and appurtenances thereto, 
and all exceptions that may be filed to their said schedules. 

By the Court: 

Aaron S. Swartz, P. J. 
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Form of Warrant to be Furnished to the Collector of 
Taxes Under the New School Code, Enacted the 
i8th Day of May, A. D. 1911, P. L 309. 

State of Pennsylvania, 
County of Montgomery, ss: 

To Irvin H. Bowman, Collector of Taxes, 

In and for the School District of Worcester, 
Montgomery County, Pa.: 

These are to require you to collect and receive frora 
the persons assessed, the several sums in your duplicate 
hereby delivered to you, respectively mentioned, and if 
any person or persons shall neglect or refuse to make 
payment of his occupation tax after ten days' notice so to 
do, you are then to collect the same from his employer, 
as provided in Sections 557 and 558 of the New School 
Code, enacted the i8th day of May A.D. 191 1, P.L. 309; 
you are further hereby required to certify all unpaid 
school taxes assessed and levied upon real property, upon 
which there is no personal property out of which the same 
can be collected, to the Secretary of the Board of Direc- 
tors of said School District, together with a proper de- 
scription of the property upon which the same is levied, 
on or before the ist day of June, A. D. 1912, agreeably 
to Section 562 of said Code. And in case any person 
named in said duplicate shall fail to pay the amount with 
which such person is therein charged, after demand made 
therefor by you, you are hereby authorized and directed 
to collect the same by distress and sale of the goods and 
chattels of such delinquent, wherever found in said county, 
or of such other goods and chattels as may be found upon 
the premises, against which such tax is charged, and sell 
the same, giving ten days' public notice, by not less than 
six printed or written advertisements. And in such case 
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you shall be entitled to retain out of the proceeds of the 
sale, after deducting the taxes and the penalties thereto 
added, the same costs as are allowed by law to constables 
on a levy and sale upon a writ of execution; and in case 
goods and chattels sufficient to satisfy the same, with the 
costs, cannot be found, you are authorized to take the 
body of such delinquent and convey him to the jail of the 
proper county, there to remain until the amount of such 
taxes, together with the costs, shall be paid or secured to 
be paid, or until he shall be otherwise discharged by due 
course of law. 

And you are hereby further directed to make a writ- 
ten report to the Secretary of the Board of Directors 
of said School District, at the end of every month, of the 
amount of taxes collected by you during said month, fur- 
nishing the names of the taxables from whom the same 
have been collected, and at the same time to pay over the 
full amount of school taxes collected during said month 
to the School Treasurer, and exhibit to the Secretary of 
the School Board, to be countersigned by him, at the time 
of making such report, the receipt of the School Treas- 
urer; and to pay the total amount of school taxes appear- 
ing upon the tax duplicate, furnished to you, on or before 
the I St day of June, A. D. 1912, less such amount as you 
may be exonerated from by the Board of Directors of 
said School District, and also less such taxes which have 
been levied upon real estate, whereon there is no personal 
property, certified as aforesaid, agreeably to Sections 553 
and 559 of said School Code, and in every other particular 
faithfully to comply with all the provisions of said Code, 
as well as the general law relating to the collection of 
taxes. 

WITNESS the corporate seal of the said Township 
of Worcester, duly attested by the President and Secre- 
tary of the Board of School Directors of said District. 
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School District of Worcester, 
Montgomery County, Pennsylvania. 

( Seal ) 

(See Sec. 124.) By , President. 

Attest: , Secretary. 

QUERIES. 

Q. — I. Can you refer me to an Act of Assembly, or 
a decision, which compels Justices of the Peace and Alder- 
men to keep a record of their fees and costs on their 
dockets? 

Answer: After a careful examination of the Acts of 
Assembly and decisions, I find nothing to compel Justices 
of the Peace and Aldermen to keep a record of their fees 
and costs on their dockets. If, however, a docket is prop- 
erly kept, the Justice himself, or anyone else for that mat- 
ter, can see at a glance what the Justice's costs amount to. 
By referring to the fee bill under the Act of April 23, 1909, 
P. L. 160, it is easily ascertained what the costs amount 
to, item by item. It is requisite that the Justice who 
gives judgment for a certain amount and costs, should set 
down, item by item, on the margin of his docket, all the 
costs, including those of the constable; otherwise neither 
he nor the parties litigant will be in a position to ascertain 
what they are, and if a considerable interval of time should 
elapse there would be no w^ay of establishing the same. 
Therefore, it must appear evident that a Justice's record 
would hardly be complete without setting out the costs 
in an orderly way. 

Under the Act of May 26, 1897, P. L. 100, it is pro- 
vided that if an officer, whether while in oflfice or after his 
term shall have expired, shall charge or demand any fee 
for any serv'ice or services other than the fee provided by 
law, such officer shall forfeit and pay to the party injured 
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Fifty Dollars, to be recovered as debts of the same amount 
are recoverable. Unless the magistrate has »ct out the 
fees, item by item, it would be impossible to determine 
whether or not there had been a charge or demand in 
excess of the amount allowed by law. 

It might be said that there is no particular manner 
in which the fees or costs are to be set down. The only 
requirement is that there should be some accurate memor- 
andum thereof made upon the record. 

If your inquiry was for the purpose of finding out 
whether or not it was necessary for you to keep a record 
of the fees and costs independent of your docket, the 
answer will be that this would only be requisite or neces- 
sary in case you were required to account for such fees 
and costs. 

Q. 2 — And where an Alderman pays illegal fees to 
police knowingly, would he not be liable to the parties 
wronged? 

Answer: For answer to this query, would refer you 
to the Act of May 26, 1897, P.L. 100, above referred to. 
It might well be, however, that the Justice's or Alder- 
man's fees might be legal, while those of the constable 
or police officer might be illegal. It is the duty of the Jus- 
tice of the Peace, in making up his record, to see that his 
fees, as well as those of his subordinate officer, are prop- 
erly set out. 
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A Matter of Interest to Office Holders 

Among other things, it is provided in the Act of 
March 2nd, 191 1, P. L. 8, that all public officers holding- 
office at the date of the approval of the Constitutional 
Amendments, whose terms expire in an even-numbered 
year, shall continue to hold their offices until the first 
Monday of January in the next even-numbered year. For 
example, — the burgess in the Borough of Trafford, Penn- 
sylvania, elected in the Spring of 1909 for a three year 
term expiring in the spring of 1912, it is held, should not 
be a candidate on the November election, 191 1, for the 
reason that by the schedule accompanying the Amend- 
ments to the Constitution, passed in November, 1909, his 
term was lengthened one year. The Act of March 2nd, 
191 1, above referred to, passed for carrying into more 
complete effect the schedules accompanying the Amend- 
ments, is constitutional and further extends the term of 
the incumbent to the first Monday of January, 1914. 
Commonwealth ex rel. Sloan v. Miller, et al., Pittsburgh 
Legal Journal, Vol 59, page 539. 



A Mere Irregularity of Procedure is Not 
Good Ground for Certiorari 

A defendant cannot safely sleep on his rights, if he 
expects them to be preserved by a writ of certiorari. Sec- 
tion 21 of the Act of 1810 provides "that no judgment 
shall be set aside in pursuance of a writ of certiorari, unless 
the same is issued with twenty days after judgment was 
rendered and served within five days thereafter; and no 
execution shall be set aside in pursuance of the writ afore- 
said, unless the said writ is issued and served within 
twenty days after the execution issued." 



Digitized by 



Google 



14 APPENDIX 

May 22, 1909, judgment was rendered before a 
Justice of the Peace in favor of plaintiff and against the 
defendant, in an action of debt; September 8, 1909, at- 
tachment execution issued and returned non est inventus, 
etc., as to the defendant. September 15, 1909, appearance 
and acceptance of service by the garnishee named in the 
writ; September 16, 1909, judgment entered against the 
garnishee for $157.50, with costs "Said judgment (quot- 
ing from transcript) being against the funds that he has 
in his possession owing to the said John B. Poore, and 
not against any personal property or real estate of the said 
garnishee:'' October 27, 1909, notice given by defendant, 
through his attorney, and entered on the justice's docket, 
that he claimed the exemption of Three Hundred Dol- 
lars; February 25, 1910, certiorari issued out of the Com- 
mon Pleas; exception by defendant that the justice was 
without jurisdiction because the attachment was not pre- 
ceded by an execution returned "no good;" motion by 
plaintiff to quash the certiorari because it was not sued out 
within twenty days. The Court sustained the motion 
and upon appeal to the Superior Court the judgment of 
the lower Court was confirmed. 

A distinction is made between cases where there is 
a fundamental lack of jurisdiction on the part of the 
justice, on the one hand, and a case of failure on his part 
to observe the forms of law, on the other hand. The de- 
fendant in this case had notice of the judgment, but In- 
stead of suing out the writ of certiorari within twenty 
days, waited five months, recognizing its existence, if not 
the validity of the judgment, by claiming the benefit of 
the exemption law. Wahl v. Poore, 46 Sup. Ct., page 630. 
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The Transcript of a Judgment Obtained before a 
Justice of the Peace may be Amended, even after 
it has been Entered of Record in the Common 
Pleas, so that the same shall Correctly Represent 
the Proceedings as they were Actually Recorded 
by the Justice on his Docket* 

A judgment was entered in 1906 on a transcript of 
proceedings had before a justice of the peace. The judg- 
ment was entered against Mary and George Sosnowiske. 
The attorney for Mary Sosnowiske obtained a rule to 
show cause why judgment entered against her should not 
be stricken off as to her, for the reason that the transcript 
would not support a judgment against her. This conten- 
tion, the Court held, would have prevailed, had it not 
been that an application had been made on behalf of plain- 
tiff to amend the record so that the transcript should cor- 
rectly represent the proceedings as they had actually been 
recorded by the justice on his docket. The depositions 
taken showed that it was a constable who wrote out his 
transcript. The constable's knowledge of English was 
quite imperfect. 

The transcript was not a correct copy of the proceed- 
ings as they appeared on the justice's docket. The appli- 
cation to amend the record presented a true copy and the 
Court permitted the amendment to be made. An amend- 
ment of the proceedings before the justice will not be al- 
lowed, but the correction of mistakes in the transcript, so 
as to make it correctly show what proceedings were had 
before the justice, is allowable. Mistakes in a transcript 
may be and ought to be corrected. The judgment in the 
Common Pleas is founded upon the record of the justice, 
and the transcripts should be made to truly present that 
record. The Court is to determine, upon the inspection 
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of the docket and all the papers and evidence before them, 
whether or not the attempt to amend is made in good 
faith. Sosnowiske v. Moskovitz, 46 Sup. Ct., 634. 

Record judgment sustained. 



IN THE ORPHANS' COURT, IN AND FOR THE 
COUNTY OF MONTGOMERY, PA. 

To the Honorable William F. Solly, President Judge 

thereof: 

The Petition of Samuel Yeakel, of the Township of 
Whitemarsh, Montgomery County, Pa. 

RESPECTFULLY REPRESENTS: 

That Abram H. Carn, late of the Township of White- 
marsh, Montgomery County, Pa., became seized in his 
life time, inter alia, of the hereinafter described real es- 
tate, and being so thereof seized, died on or about the 
23rd day of March, A. D. 1904, having first made his last 
will and testament, dated the 17th day of November, A. 
D. 1896, a copy of which is hereunto attached (set forth 
herein the main facts contained in the will) (set forth also 
the names of all the parties in interest). 

That your Petitioner is advised, under the law, that 
by the terms of said Will there is no conversion of the 
real estate of said testator, and that it is obligatory on the 
part of the purchaser or purchasers of any of said real es- 
tate from the said executrix to see to the proper applica- 
tion of the purchase money. 

Your Petitioner further represents that on the 8th 
day of August, A. D. 1907, he entered into an agreement 
with Amanda C. Carn, the Executrix of said will, for the 
purchase of. 
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ALL THAT CERTAIN (give full description of the 
real estate), for the price or sum of Six hundred and five 
($605.00) Dollars. 

Your Petitioner, therefore, prays for leave to pay 
the said consideration money to the said Amanda C. 
Carn, Executrix of said Abram H. Carn, deceased, to be 
disposed of according to the uses and trusts contained 
in said testator's will, whereby said payments shall be 
deemed valid against all persons having or who may have 
an interest therein. 

And he will ever pray &c. 

Samuel Yeakle. 



MONTGOMERY COUNTY, ss: 

Samuel Yeakle being duly affirmed according to 
law, doth depose and say that the facts set forth in the 
foregoing Petition are true and correct, to the best of 
his knowledge and belief. 



Affirmed and subscribed to 

before me this 23rd day Y Samuel Yeakle. 

of September, A. D. 1907. 



\ 



Harold G. Knight, 
Notary Public, 
Commission expires Jan 21, 191 1. 

(Notarial Seal) 



Estate of Abram H. Carn, deceased. ' 

We, the undersigned, being sui juris, and being all 
the parties in interest in the Estate of Abram H. Carn, 
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deceased, do hereby join in the foregoing Petition, agree- 
ing that the facts set forth therein are true and correct, 
and do therefore concur therein. 

Witness our hands and seals this Twenty-third day 
of September, A. D. 1907. 

Witnesses present: 

Harold G. Knight Amanda C. Cam (SEAL) 

and others. 



DECREE. 

And now, to-wit, the 24th day of September, A. D. 
1907, the Court having heard, read and considered the 
within and foregoing Petition and being satisfied with 
the propriety thereof, do hereby order and decree that 
the within named Samuel Yeakle pay over unto Amanda 
C. Carn, Executrix of Abram H. Carn, deceased, the sum 
of Six hundred and five Dollars, being the consideration 
money in said Petition mentioned, for the purchase of the 
within described real estate, being a part of the real es- 
tate late of the ^aid Abram H. Carn, deceased, to be dis- 
posed of by the said Amanda C. Carn, Executrix as afore- 
said, according to the uses and trusts contained in the 
last will and testament of the said Abram H. Carn, de- 
ceased, and such payments shall be deemed valid against 
all persons having or who may have an interest therein. 

By The Court. 

WILLIAM F. SOLLY, 

President Judge. 
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QUERIES. 

Question: As a Justices* Reporter subscriber, can 
you direct me to any reference as to what the proper prac- 
tice is in a civil suit before a justice of the peace, where 
an affidavit of defence is filed? 

If the facts set forth in the affidavit of defence are 
all stated or recited in the statement of claim, cannot the 
suit go on in the absence of the defendant? 

Has the defendant a right or dare he complain, 
if the suit goes on, if he fails to appear at the time fixed 
for the hearing, even if he files an affidavit of defence? 

C. F. H. 

Answer: Replying to inquiry of C. F. H., would 
state that the Act of July 7, 1879, Section 2, P. L. 194, is 
your authority for suit upon a probated claim; i. e., a 
claim with which a proper affidavit is filed and when cer- 
tified and delivered to and served by the constable, the 
justice shall render judgment in favor of the plaintiff for 
amount of claim, unless defendant, at or before the time 
at which summons is made returnable, shall have filed an 
affidavit of defence. 

The practice, so far as I am advised, is, when an 
affidavit of defense is filed, to have the justice fix a time 
for hearing, notifying plaintiff and defendant thereof, 
when plaintiff must prove his claim in the usual way, in 
like manner as though suit had been brought without 
first having filed an affidavit of claim. 

It is held that judgment cannot be entered for want 
of a sufficient affidavit of defence. — Spangier v. Rush, 6 
D. R., 28; Moore v. Bundy, 8 D. R., 529. 

I see no reason why the plaintiff cannot go on with 
the hearing, if he appears personally, or presents his 
proofs. The only reason why the justice postpones the 
hearing is that the suit, having been brought upon affi- 
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davit, and an affidavit of defence having been filed in 
reply thereto, the parties would appear to be at issue, and, 
therefore ^^f^re should, in justice to all parties, be a time 
fixed for hearing. 



BOND OF SCHOOL TREASURER UNDER ACT 
OF MAY i8, 191 1, P. L. 309. 

KNOW AI-L MEN BY THESE PRESENTS, 
That we, Abram R. Loux, of the Borough of Lansdale, 
County of Montgomery, and State of Pennsylvania, 
Principal, and H. L. S. Ruth, of the same place. Surety, 
.are held and firmly bound unto the School District of 
Lansdale, said County, in the sum of Twelve Thousand 
Dollars, lawful money of the United States ox America, 
to be paid to the said School District of Lansdale, its 
certain attorney, executors, administrators or assigns; to 
which payment well and truly to be made and done we 
bind ourselves, jointly and severally, our and each of our 
heirs, executors and administrators, and every of 
them, firmly by these presents. 

SEALED with our seals. DATED the Fourth 
day of December, A. D. 191 1. 

WHEREAS, the said Abram R. Loux was, on the 
Fourth day of December, A. D. 191 1, duly elected treas- 
urer of the School District of Lansdale, aforesaid, to 
serve until the ist Monday of July, 1912. 

NOW, THEREFORE, THE CONDITION OF 
THIS OBLIGATION IS SUCH, That if the above 
bounden Abram R. Loux shall faithfully perform all the 
duties of his office as Treasurer of the said School District 
of Lansdale, agreeably to the Acts of Assembly in such 
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case made and provided, then this obligation to be void, 
or else to be and remain in full force and virtue. 

Signed, sealed and delivered 
in the presence of: 

John Doe, Abram R. Loux (SEAL.) 

Richard Roe. H. L. S. Ruth. (SEAL.) 



BOND OF SECRETARY OF THE SCHOOL BOARD 
UNDER THE ACT OF MAY i8, 191 1, P.L. 309. 

KNOW ALL MEN BY THESE PRESENTS, 
That we, Ira B. Harr, of the Borough of Lansdale, Coun- 
ty of Montgomery, and State of Pennsylvania, Principal, 
and William D. Heebner, of the same place, Surety, are 
held and firmly bound unto the School District of Lans- 
dale, said County, in the sum of Two Hundred Dollars, 
lawful money of the United States of America, to be paid 
to the said School District of Lansdale, its certain attor- 
ney, executors, administrators or assigns; to which pay- 
ment well and truly to be made we bind ourselves, jointly 
and severally, our and each of our heirs, executors and 
administrators, and every one of them, firmly by these 
presents. 

SEALED with our seals. DATED the Fourth 
day of December, A. D. 191 1. 

WHEREAS, the said Ira B. Harr was, on the Fourth 
day of December, A. D. 191 1, duly elected Secretary of 
the Board of School Directors of the said School Dis- 
trict of Lansdale, to serve until the ist Monday of 
July, 1912. 

NOW, THEREFORE, THE CONDITION OF 
THIS OBLIGATION IS SUCH, That if the above 
bounden Ira B. Harr shall faithfully perform all the 
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duties of his office as Secretary of the Board of School 
Directors of said School District of Lansdale, agreeably 
to the Acts of Assembly in such case made and provided, 
then this obligation to be void, or else to be and remajp 
in full force and virtue. 

Signed, sealed and delivered 
in the presence of: 

John Doe, Ira B. Harr (SEAL.) 

Richard Roe. Wm. D. Heebner (SEAL.) 

Section 321 and 326. (Code) 



FORM OF PETITION FOR DIVORCE ON 
GROUND OF DESERTION UNDER ACT OF 
APRIL 20, 191 1, P. L. 71. 

To the Honorable, the Judges of the Court of Com- 
mon Pleas, of the County of Montgomery, Pa. 

The petition and libel of Rose Talone, by her next 
friend, John Jones, 

RESPECTFULLY REPRESENTS: 

That on the 19th day of November, A. D. 1903, a 
marriage was contracted and celebrated between Rose 
Talone, the Libellant and one, John Talone, and although 
by the laws of God as well as by their mutual vows in this 
behalf the said Rose Talone, Libellant and the said John 
Talone, were bound to the constancy which belongs to 
the married state, yet so it is that the said John Talone, in 
violation of said laws and vows aforesaid, hath wilfully 
and maliciously deserted the said Libellant and absented 
himself from the habitation of this Libellant without rea- 
sonable cause, for and during the term of two years and 
more last past, and still doth persist in such desertion as 
aforesaid. 
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WHEREFORE, the Libellant showing that she is 
a citizen of this Commonwealth and has resided therein 
for one whole year previously to the filing this, her said 
petition and libel, prays that a Subpoena may issue from 
said Court to the said John Talone, commanding him to 
appear at the Court of Common Pleas of said County, on 
the 2nd day of October, A. D. 191 1, to answer said peti- 
tion and libel and show cause why a decree should not be 
made divorcing and separating from the bonds of matri- 
mony the Petitioner and the said John Talone. 

ROSE TALONE, 
By her next friend, 
JOHN JONES. 



Montgomery County, ss: 

Rose Talone, the above named Libellant, being duly 
aflfirmed says the facts contained in the foregoing Peti- 
tion and libel are true to the best of her knowledge and 
belief, that the said complaint is not made out of levity or 
collusion between her and the said John Talone, and for 
the mere purpose of being freed and separated from each 
other, but in sincerity and truth for the causes mentioned 
in said Petition and Libel. 



1 



Affirmed and Subscribed to 

before me this 24th day y Rose Talone. 

of June, A. D. 191 1. 

O. F. Lenhardt, 

Justice of the Peace, 
Third Ward, Norristown Pa. 
My commission expires First Monday of December, 191 !• 
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FORM OF SUBPOENA SUR DIVORCE. 

Montgomery County, ss: 

The Commonwealth of Pennsylvania. 

To John Talone, 

Greeting: 

WHEREAS on the 26th day of August, A. D. 191 1, 
Rose Talone, by her next friend, John Jones, preferred her 
petition or libel to our Judge of the Court of Common 
Pleas of said County of Montgomery, praying for the 
causes therein set forth and contained, that she the said 
Rose Talone might be divorced and separated from the 
bonds of matrimony entered into with you, John Talone. 
We do, therefore, command you, the said John Talone, 
that, setting aside all other business and excuses whatso- 
ever, you be and appear in your proper person before our 
Judge at Norristown, at a Court of Common Pleas, there 
to be holden, in and for said County of Montgomery, on 
Monday, the 2nd day of October, A. D. 191 1, next, to 
answer the petition or libel of the said Rose Talone and to 
show cause, if any you have, why the said Rose Talone, 
your wife, should not be divorced and separated from the 
bonds of matrimony agreeably to the Acts of General As- 
sembly in such cases made and provided, and hereof you 
are not to fail. 

WITNESS the Honorable, AARON S. SWARTZ, 
President Judge of our said Court, at Norristown, this 
26th day of August, in the year of our Lord, One thous- 
and, nine hundred and eleven (191 1). 

Attest: 

H. K. Weand, 
Judge. 

Sylvester B. Drake, 

Prothonotary. 
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FORM OF RETURN OF SERVICE. 
Montgomery County, ss: 

C. J. Buckley being duly affirmed according to law 
deposes and says that he served the within Writ on John 
Talone, the Respondent within named, by reading the 
same to him and handing, September 9th, A. D. 191 1, a 
true and attested copy of the same to him personally, at 
No. 347 North Twentieth St., in the City of Reading, 
Berks County, Pa. 

Affirmed and Subscribed to 

before me this 9th day / C. J. Buckley, 

of September, A. D. ( Sheriff. 

1911. 

Sylvester B. Drake, 

Prothonotary, 



ORGANIZATION OF JUSTICES OF THE PEACE 
INTO JUSTICES LAW ASSOCIATION 



DIALOGISM. 

Question. Having been elected to the office of a 
Justice of the Peace, what is th'e first step I should take? 

Answer. Supply yourself with dockets, text books 
and blanks. 

' Question. Where will I obtain a proper form of 
docket? 

Answer. There is no standard or so called "proper 
form of docket." Every Justice must make up one for 
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himself, unless he should be so fortunate as to obtain a 
good form of docket from his predecessor in office. There 
is a demand for some good form of docket. 

Question, Where will a Justice procure the requisite 
forms? 

Answer. He must procure or make up his own 
forms. Very many of the printed forms are unreliable. 

Question. How could this be remedied? 

Answer. By securing the services of some competent 
person to make up proper forms in conformity to the Acts 
of Assembly and the decisions of the Courts. 

Question. Are there any text books upon this 
subject? 

Answer. Yes, but many have become obsolete, and 
Justices are unwittingly misled by them. 

Question. It being easy to find fault with present 
conditions, how can they be remedied? 

Answer. The remedy is in the hands of the Justices 
and not at all difficult to apply. Form a state organization. 
The machinery of such an organization can be made a 
power for good and will no doubt promote the efficiency 
and usefulness of the minor judiciary. 

Question. Who will form such an organization? 

' Ansiver. Some one who will be able to reach or get 
in touch with all the Justices. 

Question. Is it not important that there should be 
some official organ to champion their cause? 

Answer. Yes, and th« Justices' Law Reporter is the 
organ. through which all the Justices can form an organi- 
zation, state-wide and powerful. 
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Question. Since much of the law relating to Justices 
is in need of amendment or repeal, how can this be ac- 
complished? 

Answer. The Justices Law Association of Pennsyl- 
vania, with headquarters at Norristown, Pa., not only 
can but will, through a committee appointed for that pur- 
pose, backed by the petitions of all the Justices, appear 
before the Legislature and secure the proper legislation. 
There is some power, you will admit in a committee hold- 
ing in its hands letters from 5000 Justices of the State. 

Question. How can the opinion of Justices be ob- 
tained? 

Anszver, By addressing a circular letter to each Jus- 
tice who will answer the same by return mail. 

Question. Then it would become possible to secure 
uniformity as well as accuracy of forms through the Jus- 
tices Law Association? 

Anszver. Yes, at very small cost, standard dockets, 
text books and blanks could be prepared and furnished to 
Justices. 

Question. Then this central organization will even- 
tually become a source of instruction and help? 

Anszver. Certainly. The Justices' Law Reporter 
will at all times keep the Justices informed as to every- 
thing of interest to them. 

Question. How can the Justices Law Association be- 
come most efficient? 

Anszver. By a complete organization of all the Jus- 
tices of the State. 

Question. Will it be expensive to a Justice? 
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Answer. Not at all. The fact is, there is to be no 
attempt to make money, but simply to keep a fund avail- 
able to secure the best legal aid in carrying out the various 
purposes of the organization. It will however keep a 
clerk busy all year around in keeping the accounts, and to 
circulate the necessary literature. 

The cost of membership will be $i.oo per year, which 
will be more than made up by the amount saved alone in 
the purchase of blanks. Th« subscription price including 
one year's subscription to the Justice Law Reporter in- 
cluding bound volume will be $3.00 per year, but as a 
special inducement $2.50 will pay for first year's subscrip- 
tion if paid on or before July ist, 191 2. 



Digitized by 



Google 



APPENDIX 29 

MARRIAGE CEREMONY VALID ALTHOUGH 

BRIDE STOOD MUTE DURING THE 

CEREMONY. 

Evidence that a wodnan, joining her hands with that 
of a man before a justice of th«e peace, stood mute during 
the marriage ceremony, which the justice performed, and 
did not in any way dissent when the justice declared them 
man and wife, does not justify an inference that the woman 
refused her assent to the marriage, 

Torrence's Estate, 47 Sup. Ct. 509. 



FISHING IN A PUDDLE OF WATER NOT CON- 
NECTED WITH A STREAM NOT CON- 
SIDERED FISHING IN "THE WATERS OF 
THE COMMONWEALTH," UNDER THE ACT 
OF MAY I, 1909, P. L. 353. 

Defendants were convicted before a justice of the 
peace of taking fish in an unlawful manner. The fish were 
taken from a puddle of water barely sufficient to keep 
them alive, being the slight remnant of water left in the 
mill race of defendants' father, after its connection with a 
stream of water. The puddle was a mere temporary 
harbor for the fish, which could not have sustained them 
for any substantial length of time. The race was cut off 
from the stream because freezing weather had set in and 
in accordance with the uniform practice of the defendants' 
father to keep the race free of water during the winter. 

Upon appeal to th«e Quarter Sessions, the Court 
decided that the puddle in the race did not constitute, 
within the meaning of the Act, "waters within this Com- 
monwealth;" that the puddle and the fish in it were per- 
manently separated without fault or contrivance of the de- 
fendants from what could justly be termed "waters;" and 
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that the situation was the same as would be presented if, 
after a h-eavy freshet in a stream, a few fish would be im- 
prisoned in a bucketful of water in some little depression 
in a bordering meadow. Such casual, temporary, fugitive 
puddles may not properly be viewed as "waters" in any 
fair interpretation of a fish protective act. This decision 
was affirmed, per curiam, in the Superior Court, Decem- 
ber II, 191 1. 

Commonwealth, Appellant, vs. Janover, 48 Sup* 
Ct. 400. 



AN ATTORNEY IS LIABLE UPON HIS CHECK 
TO THE PAYEE THEREIN NAMED, EVEN 
THOUGH PAID BY HIS BANK ON A 
FORGED INDORSEMENT BY ONE WHO IM- 
PERSONATED THE REAL PAYEE. 

An Attorney collected eight hundred dollars for his 
client, deposited the money in his bank to his own credit, 
and made his check on his banker for eight hundred dol- 
lars, payable to the order of Fiori Falconi, his cHent, and 
mailed the same to h«er at her proper address. It was con- 
ceded that Domenico Forcucci, in whose care the check 
was mailed, procured an Italian woman to impersonate 
Fiori Falconi and another person to identify said imper- 
sonator as the real payee of the said check, and by forging 
the name of said Fiori Falconi on said check, secured pay- 
ment of it from a bank. Said bank guaranteed the en- 
dorsement on the check and sent the same through two 
intermediate banks, which, in like manner, guaranteed 
prior endorsements, and finally was paid by th'e trust com- 
pany, in which the attorney had made his deposit, and the 
same was charged to his account. 
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Judge Morrison, of the Superior Court, reversing the 
Common Pleas of Allegheny County, decided that the at- 
torney was liable to his client for the amount of the check, 
inasmuch as he or his bank could recover it from the bank 
which paid out the money upon the forged instrument. 

Falconi, Appellant, vs. Mogee, 47 Sup. Ct. 560. 



ACT FEBRUARY 17, 1899, P. L. 3, FIXING FEES 
OF CONSTABLE, FAILS TO PROVIDE FOR 
THE COST OF TRANSPORTING A PRISONER 
FROM PLACE OF ARREST TO THE OFFICE 
OF MAGISTRATE ISSUING THE WARRANT. 

Plaintiff, being a constable, and having paid $1.91 for 
the railroad fare of a prisoner from the place of his arrest 
to the office of a magistrate, who issued the warrant, 
sought to recover said sum from the county. Judge Wan- 
ner, of the Common Pleas of York County, decided that, 
if the constable had paid the railroad fare for the trans- 
portation of his prisoner from the magistrate's office to 
the jail, he would be entitled to be reimbursed, because 
that is a specific service for which compensation is fixed 
under the Act of February 17, 1899, P. L. 3. This is a 
curious distinction made by the Legislature in framing the 
Act. There \yould seem to be no valid reason why there 
should have been any distinction between the costs of 
transportation of a prisoner between the place of arrest and 
the magistrate's office and that of a transportation after 
sentence, to the jail. 

Borgel vs. York County, 20 D. R. 1135. 
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FAILURE TO GIVE LOCATION OF THE OFFICE 
OF THE JUSTICE OF THE PEACE, IN THE IS- 
SUING OF A SUMMONS, CONSIDERED A 
FATAL DEFECT. 

A summons, notifying defendant to appear "at his of- 
fice, before the subscriber, one of the justices of the peace 
in and for said county," is fatally defective, smd not even 
the seal of the justice, affixed thereto, which bears the 
words "Maxwell Clower, Justice of the Peace, Malvern, 
Pa., Chester Co.," will cure the defect. 

It would hardly seem possible that a justice could 
have made a mistake of this character, if he had consulted 
the Act of Assembly, as should be done in all cases. It is 
never safe to depend upon memory. 

Rumsey vs. Miller, et al., 21 D. R. 91. 



MORE ABOUT THE JUSTICES' LAW 
ASSOCIATION. 

The General Assembly, under Section 4 Article II 
of the Constitution, will meet twelve o'clock noon, Tues- 
day, January 7th, 1913, and it is very important that the 
Justices of the Peace should have some one there to act 
in their interests. 

By the time the Justices' Law Reporter reaches you 
th-is month, we shall have a membership which will leave 
no doubt as to the success of the organization. 

Effective work will be done, but it is necessary to 
have the support of every Justice. We want a quorum, at 
our first meeting. We will not be able to see you all, but 
we wish to hear from you. No harm in asking questions. 
Would be glad for suggestions, but the first thing to do 
is to organize, by filling out subscription blank sent to 
you, and place yourselves in line. 
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To carry on an aggressive campaign, we must have a 
good army, not only a standing army, but one that will 
move, and move others. The organization is getting 
ready for real team work, and we want the team to win 
and we are going to let you enjoy the fruits. Almost ten 
years ago, some of our subscribers to The Justice' Law 
Reporter said "it is a good Journal, but you will not keep 
it up." It is unnecessary to say that it has been kept up, 
and what is more, it is not only going to be kept up, but it 
is going to be improved and you, Justices, are going to im- 
prove it. Why, do you say? Simply because it is your 
Journal, and through it you are going to purify, elevate 
and magnify the office. You can only do so, however, by 
educating yourselves. You can only educate yourselves 
by establishing a central organization, which shall, at all 
times, respond to your wishes. You can only do so by 
organizing. Go to the Post Office and deposit that letter 
and see that your fellow Justices do the same. Do not 
wait, but do it now. The other Justice is waiting for you. 
See him and take him along with you. 

QUERIES. 

Question: In regard to violation of the Sunday 
Law. We have two Greeks* here, who have stores, and 
they keep them open every Sunday, and on Monday they 
go before a justice and pay a fine and costs. Is there any 
way to stop these men from this act of violating the 
Sunday Blue Law? 

J. H. S. 

Answer: The decisions of the Courts, relative to 
the enforcement of the so-called "blue laws" seem to be 
gauged by necessity. It does not depend upon the neces- 
sity on the part of the purchaser, but as to whether there 
is a necessity on the part of the man engaging in worldly 
employment. 
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So far as may be gathered from the query, there is 
no necessity for the Greeks to keep their stores open on 
Sunday. It is evident that the Sunday trade must be 
profitable, otherw^ise they would not voluntarily appear 
before the justice and pay the fine and costs. If every 
sale made would constitute a separate offence, it might 
not be so profitable, particularly in view^ of the impo- 
sition of a fine of Four Dollars for each violation of the 
law. But it makes no difference how many acts of world- 
ly employment there may be on the same day, they all 
constitute but a single violation of the law, and can be 
subject to but one fine. — Com. vs. Moses, 15 C. C, 224. 

The only thing left would be to employ the rather 
doubtful remedy of injunction proceedings. The Courts 
of Common Pleas have jurisdiction of Courts of Chan- 
cery, so far as relates to the prevention or restraint of 
the commission or continuance of acts contrary to law 
and prejudicial to the interests of the community or the 
rights of individuals. — Erdman vs. Mitchell, 10 D. R., 
701, (1901.) 



WHAT THE JUSTICES SAY ABOUT THE JUS- 
TICES' LAW ASSOCIATION. 

Granville Centre, Pa., 
4-4-12. 
Justices' Law Reporter, 
502 Swede St., 

Norristown, Pa. 
Dear Sirs: 

Am quite favorably impressed with your plan for 
Justices' Law Association. Am filing papers and will con- 
sult with other J. P.'s in regard to the matter. 

Yours truly, 

Encell Taylor. 
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Wilkes-Barre, Pa., 

April loth. 1912. 
Mr. A. R. Place, 

Norristovvn, Pa. 
Dear Mr. Place: 

I am in receipt of your letter of yesterday with its 
enclosure. I think you have an excellent idea, and one 
that ought to work out well, only I think you are not 
charging enough. The Justices' Law Reporter with the 
bound volume is easily worth $3.00 per year, and any 
justice, no matter how small his business, ought to be 
able to pay $1.00 a year for the privilege of belonging to 
a state organization. 

I organized the Luzerne County Justices, and we 
had upwards of forty members, all of whom paid $5.00 
per year as dues. During the first our organization con- 
tributed the sum of $25.00 to the Schuylkill County Jus- 
tices for the purpose of carrying the Freiler Case to the 
Superior Court. We also sent two delegations to Har- 
risburg during the last session of the Legislature for the 
purpose of killing some bills wWch, if passed, would ma- 
terially hamper the justices throughout the state. I was 
a member of both these delegations, and on the last trip 
there The State Justices held a meeting and elected 
officers. Mr. John L. Galloway, of Prospect Park, Del. 
Co., was elected President. It was decided to hold a 
convention of the state justices in Allentown, this year; 
I've forgotten the dates, but Mr. Galloway can enlighten 
you. I think that with the aid of your paper the state 
organization ought to be a great big thing, and I think 
the officers will take it up in a minute. Alderman A. K. 
Spurrier, of Lancaster, Pa., was the principal speaker 
before the Judiciary Committee of the Legislature, and 
is an influential member. 

I became disgusted with the actions of our local 
justices in the matter of not helping our organization. 
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We should have had a membership of over one hundred 
instead of forty, and the ones who should belong are the 
very ones who do not. I got tired working for a lot of 
drones, and haven't done much for some time. In fact, 
I haven't answered either Mr. Galloway's or Mr. Spur- 
rier's letters. They must think I am a very negligent 
person, but to tell the truth I was just disgusted. 

If I can help you out in any way, please let me know. 

Yours very truly, 

Frank B. Brown. 



Rankin, Pa., April 22d, 1912. 

Mr. A. R. Place, 

Editor Justices' Law Reporter, 
Norristown, Pa. 

Dear Sir: 

Enclosed please find check for Two dollars and fifty 
cents ($2.50), in payment of Membership fee and dues 
for the year 191 2 in the Justices' Law Association and 
Bound Volume No. 10, (1912), of Justices' Law Re- 
porter. 

I hope you get all the balance of the magistrates and 
swell it to the five thousand. I am heartily in favor of 
this, and did try to get the justices and aldermen of Alle- 
gheny County to organize, but did not have the time to 
attend to it. They all say it is a good thing, but no one 
will push it along, and consequently it fell through. 

Wishing you success in this, I remain. 
Respectfully yours. 

Gideon H. Jaquay, J. P. 
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j 

LOCAL ORGANIZATION DOES NOT SEEM TO i 

BE ALTOGETHER EFFECTIVE. IT IS A STEP, | 

HOWEVER, IN THE RIGHT DIRECTION. I 

WHAT IS NEEDED IS A STATE ORGANI- 
ZATION. 

Donora, Pa., 
April 22d, 1912. 
Justices' Law Reporter, 
Norristovvn, Pa. 

Dear Sir: 

I enclose you my check for $2.50, in payment of 
membership fee, &c. I belong to Washington County 
Justices' Association, and at our last annual meeting in 
January, I, with four others, was appointed a special com- 
mittee on Legislation. I am the chairman, but as yet we 
have not had a meeting and done anything. There are a 
great many things we need legislation on, &c. 

Yours truly, 

Frank B. Hambry, J. P. 



Kennett Square, Pa., 

April 27, 1912. 

Justices' Law Reporter, 
Norristown, Pa. 

Gentlemen: 

I am heartily with you in your movement, and en- 
closed you will find my check for Two 50-100 Dollars. 

Very truly yours, 

S. B. Dougherty. 
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LAW UNSETTLED IN ATTACHMENT OF WAGES 
FOR BOARD UNDER THE ACT OF APRIL 

lo, 1905, P. L. 134, SECTION I. 

Can wages be attached for board? In the following 
cases it is held that the proper practice is, first, to obtain a 
judgment for the amountof board claimed, not exceeding 
four weeks, and then to issue the attachment upon such 
judgment. 

Dillon vs. Treverton, 16 Pa. C. C. 89; 
Gibbons vs. McCarthy, 16 Pa. C. C. 541; 
Serena vs. Guilfry, 20 Pa. C. C. 549. 
Jenkins vs. Davis, 18 D. R. 928. 

Under the Act of May 8, 1876, P. L. 139, which pro- 
vided in the First Section thereof "that on and after the 
passage of this Act, all proprietors of hotels, inns, board- 
ing houses and lodging houses in this Commonwealth, 
in addition to the remedies now provided by law, shall 
ha\ e the right to attach wages due or owing to such per- 
sons as may be indebted to them for boarding not ex- 
ceeding the amount of four weeks, and any sum so due 
may be attached but shall not be paid to the defendant un- 
til the judgment so had for such amount as may be due up- 
on such attachment shall be satisfied, and justices of the 
peace shall have jurisdiction of attachment in case for such 
purpose." 

Justices relying upon the remedy intended to be pro- 
vided for recovery of board from persons who might be dis- 
posed to defraud the boarding house keeper, proceeded, as 
they imagined they had a right to do, by suit and attach- 
ment at the same time in one action. It was held, in nu- 
merous cases on certiorari, that boarding house keepers 
had the riglit to attach wages for a board bill, not exceed- 
ing 4 weeks, but not without having previously obtained 
judgment therefor, as above stated. See Garden vs. Scott, 
I Kulp 196. 
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It appearing that the Act of 1876 was not very ex- 
plicit upon this point, the Legislature in order to cure this 
technical objection passed an amendatory Act, April id, 
1905, P. L. 134, providing that boarding house keepers 
"shall have the right, in suits and actions brought before 
justices of the peace to recover pay for boarding or lodg- 
ing, or boarding and lodging furnished, to commence such 
suits and actions by attachment, and thereon to attach 
only wages due or owing to such persons as may be in- 
debted to them, or any of them, for boarding or lodging, 
or boarding and lodging, not exceeding in amount the 
sum due for four weeks; and any sum so due and so at- 
tached shall nof be paid to the defendant until the judg- 
ment, which may be rendered against the defendant in 
pursuance of a summons to him or her directed, which 
shall issue with such attachment for such amount as may 
be so legally attached, shall be satisfied." It will there- 
fore be observed that the Legislature intended to meet the 
objections set forth in the decisions theretofore rendered, 
which made it obligatory upon the boarding house keeper 
to first secure his judgment before he could issue attachment. 
In other words, the Act of 1905 gave the justice of the 
peace the authority to issue the summons and attachment 
simultaneously. In some of the cases which have been 
taken to the Common Pleas by certiorari, since the pass- 
age of the said last mentioned Act, some of the Common 
Pleas Judges have decided that the attachment of wages 
simultaneously with a suit for four weeks' board is in con- 
flict with Article III, Section 7 of the Constitution, which 
forbids special legislation, inasmuch as it would be a 
change of method for the collection of debts. 

Railway Co. vs. McMillan, 9 Just. 242; 

Josie Yosavish vs. Yereshune, 9 Just. 236; 

Defano vs. Tin Plate Co., 4 Lehigh 286. 

Judge Endlich, of the Common Pleas of Berks 
C( unty, in Meilniczek vs. Nesuruk, 19 D. R. 741 (1910), 
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passing upon the constitutionality of the said Act of 1905, 
says '*it may be a matter for serious reflection whether the 
striking down of this remedy would not entail conse- 
quences far more detrimental to this debtor class than to 
the class of creditors to whom it is available; and whether 
the real reason for these statutes is not to be found in a 
wise and effective purpose to serv^e the best interests of 
the former than to favor the latter. On the other hand, 
the creditor class dealt with in these statutes are the peo- 
ple who, usually themselves of slender means, house and 
feed men often enough unable to pay as they go, and hav- 
ing nothing to offer as security for the debt they must 
perforce incur. Keeping in view the situation of both 
debtor and creditor, the policy underlj'ing this legislation 
would seem to be akin to that of the common law, which, 
for necessaries obtained on credit, holds those liable whom 
it holds upon no other contract." 

Judge Stewart, in Nowak v. Filerty, 20 D. R. 328, 
cites, with approval, the decision of Judge Endlich and 
further states that "the unfortunate contrariety of decision 
produces great inconvenience to justices, to lawyers and 
to employers of labor, and that the question ought to be 
finally settled." See also McGinnis vs. Shannon, 21 D R. 
174. 

There are some peculiar thoughts that arise under 
these conflicting decisions: 

In a suit for a board bill, therefore the plaintiff must 
wait until he has obtained his judgment before he may is- 
sue his attachment, but, unfortunately, by that time the 
defendant has had an opportunity to secure his pay envel- 
ope and this leaves the plaintiff in a worse position than he 
was prior to the bringing of suit, because he will then not 
only have lost his board bill beyond possibility of recovery, 
but will also have incurred a bill of costs almost equal 
thereto. 
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The remedy, therefore, provided under the law is a 
farce, and boarding house skippers will soon learn and per- 
haps are already wise enough to evade the payment of an 
honest claim. Why should it be illegal to issue attach- 
ment, for instance, on the 4th day of the month, when, ac- 
cording to the decisions, a week thereafter (after securing 
judgment) he may do so. Of course, issuing attachment 
simultaneously with the suit is a diflferent proceeding from 
that of an attachment execution after recovery of judg- 
ment, but why should not the plaintiff be put in the same 
position as in a proceeding under the fraudulent debtor's 
Act? 

Owing to the insignificant amount usually involved in 
proceedings of this character, no appeal has as yet been 
taken to the Superior Court. 

The only way in w^hich this matter can be set at rest 
will be to interest some one in taking the matter to the ap- 
pellate court and have this constitutional question settled. 
No legislation will avail in clearing up this unfortunate 
state of affairs. 



AGREEMENT OF SALE. 

(Real Estate.) 

A considerable portion of the business of many of 
our Justices of the Peace is in the line of conveyancing. 
In most cases an agreement is entered into between ven- 
dor and vendee, not only to define the terms of purchase, 
but also for the purpose of fixing a time of settlement and 
affording the vendee or purchaser an opportunity to 
search and examine the title. 

It is important, in this form of Agreement, as in all 
Agreeinents, that all the essential matters should be clear- 
ly set forth: 
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First. The one party must agree to sell and the 
other to purchase. 

Second. ''The writing must describe the subject 
matter of the grant sufficiently definite to fix its location." 
— Smith and Fleck's Appeal, 69 Pa., 474. 

It is not necessary to make a full and accurate de- 
scription by metes and bounds, as is customary in a deed 
of conveyance, but the State, County and Township, Bor- 
ough or City, and street number, if any, should be given, 
together with some of the adjoining property owners. 

Third. The purchase price and how it is to be paid 
or secured to be paid, should be definitely set out. If a 
purchase money mortgage is specified, the rate of inter- 
est, time of payment of principal and interest, what insur- 
ance is required, etc., should be inserted. 

It must always be borne in mind that, after entering 
into an agreement, neither party is at liberty to state that 
they had agreed otherwise, or to anything additional, or 
that **it w^as understood" otherwise. When parties put 
themselves in writing, it is presumed that they put all in 
writing It would be hardship, in many instances, if a sol- 
emn agreement could be set aside by the mere assertion 
of the one or the other of the parties, who might conceive 
it to his advantage so to do. 

Fourth One of the most important matters is to see 
that the proper parties sign the agreement. For instance, 
if A enters into contract to convey real estate to B, there 
is no way of compelling the wife of A to join in the deed 
unless she has joined in the original agreement. There- 
fore, it is important that in an agreement of sale for the 
conveyance of real estate that both man and wife should 
join. 

The following is a form which will be found to answer 
the purpose of an ordinary contract of sale: 
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AGREEMENT, Made this 19th day of June, A. D. 
1912, Between James Smith and Ella F., his wife, of Jen- 
kintown, Montg. Co., Pa., of the First Part, and Charles 
Thompson, of Ambler, said county and state, of the Sec- 
ond Part, Witnesseth, as follows, to-wit : 

Said Parties of the First Part agree to sell and con- 
vey to the Party of the Second Part, who agrees to pur- 
chase 

ALL that certain Messuage and Lot N. E. side of G. 
street, in said Boro, of Jenkintown, adjoining lands of 
Morris Penrose, et al., House No. 325, for the sum of 
Five Thousand Dollars, payable as follows: 

Cash at the time of signing this Agreement $ 500.00 

Cash at settlement 2000.00 

Purchase-money Bond and Mortgage payable at 
the expiration of three years, bearing inter- 
est at 5 4-10 per cent 2500.00 

Total $5000.00 

Full settlement is to be made by the purchaser within 
thirty days from date hereof, or deposit money forfeited. 
Possession to be given by the seller at the time of settle- 
ment, subject to existing tenancy. Lease or leases and 
insurance policies, if any, to be assigned by the seller to 
the purchaser. 

The deed, bond and mortgage are to be prepared, 
acknowledged and recorded at the expense of the pur- 
chaser, and said papers are to be submitted to and ap- 
proved by the seller prior to the time fixed for settlement. 

The purchaser agrees to furnish to the seller, as col- 
lateral security for the purchase-money mortgage, fire in- 
surance policies amounting to Twenty-five hundred Dol- 
lars, duly assigned to the seller as mortgagee, with mort- 
gage clause attached, or marked *'Loss, if any, payable 
to James Smith, (seller), as mortgagee," whichever may 
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be preferred by seller; and that there shall be embodied 
in the Bond and Mortgage a clause agreeing to main- 
tain such insurance upon the property, which clause shall 
contain such provisions for the protection of the mort- 
gagee as are usual in such covenants. 

It is understood that gas fixutres upon the premises 
are included in the sale. 

Taxes, rent, water rent and insurance are to be appor- 
tioned to date of settlement, and other apportionable 
credits and debits are to be adjusted as of the same date. 

Title to be good and marketable. 

Witnesses 

John Doe James Smith (SEAL) 

Richard Doe Ella F. Smith (SEAL) 

Received, the day of the date of the within Agree- 
ment, the sum of Five Hundred Dollars, on account of 
the purchase money named within. 

Witnesses: 
John Doe 
Richard Doe James Smith 

State of Pennsylvania, 
County of Montgomery, ss: 

Before me, a Notarj' Public, in and for the Com- 
monwealth of Pennsylvania, residing at Norristown, per- 
sonally came the within-named James Smith and Ella F., 
his w^ife, and in due form of law acknowledged the within 
agreement to be their act and deed and desired the same 
might be recorded as such. 

WITNESS my hand and Notarial Seal this 19th 
day of June, A. D., 1912. 

Bella Haws, 
Notary Public. 
(Notarial) 
( Seal ) My commission expires Feb. 21, 1915. 
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Suit Before a Justice of the Peace under the Probate 
Act of July 7, 1879, P. L 194 

In bringing- suit under this Act, it is necessary that 
the Justice should observe the following instructions: 

First, — A certified copy of plaintiff's affidavit must 
be served on the defendant at the time and in the manner 
that service is made of summons. 

Second, — Plaintiff is entitled to judgment for the 
amount of his claim, unless defendant at or before the 
time at which the summons is made returnable shall have 
filed, with the Justice, an affidavit of defence, setting forth 
fully the nature and character of the same. 

Third, — The affidavit need not be made before the 
Justice before whom the suit is brought, nor at the pre- 
cise time of its institution. 

Fourth, — Defendant must file an affidavit of defence 
before his witnesses may be examined at thQ hearing. 

Fifth, — Where plaintiff has filed his affidavit of claim 
and defendant has filed his affidavit of defence thereto, 
the justice cannot enter judgment without hearing proof. 

Sixth, — ^The affidavit referred to may be made by the 
plaintiff or by an "agent of the party," meaning, of 
course, an agent of the plaintiff. When the affidavit is 
made by an "agent of the party" it must be averred that 
he "is cognizant of the facts constituting the cause of 
action." It is very important that this should be ob- 
served. Fell V. Leech, 3 Just. 188. 

Seventh, — ^The Justice of the Peace must certify to 
the said affidavit of claim. 

The following is the usual form of affidavit: 

Commonwealth of Illinois, 
County of Stevenson, ss: 

On the Fifth day of July, A. D. 1912, before me, a 
Notary Public, in and for the Commonwealth of Illinois, 
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personally appeared James Smith, agent of Shoemaker 
Poultry Company, who is cognizant of the facts constitut- 
ing the cause of action, who being duly affirmed, accord- 
ing to law, doth depose and say that the annexed account 
against Charles Jones is correctly copied from the books 
of original entry of Shoemaker Poultry Company; that 
the charges were made in said books at or about the 
time of their respective dates; that the goods for which 
said charges were made, were sold and delivered as 
charged; that the charges are correct and the account 
just and true as stated; that there is now due and owing 
thereon the sum of One hundred and fifty-five and 80-100 
Dollars, with interest from the ist day of January, 1912; 
that no part of said sum has ever been paid or in any 
manner settled, and that there are no deductions or off- 
sets of any kind, except such as are therein specified and 
credited. 

Affirmed tp before me the ) 
day and year aforesaid. J James Smith. 

James Clark, 

Notary Public, 
Commission expires January ist, 191 5. 

Shoemaker Poultry Com- 
pany, 
v. 
Charles Jones. 
Attest: 

I do hereby certify that the foregoing affidavit, to- 
gether with the copy of book entries, are true and correct 
copies of the originals of the same on file in my oflfice. 

Witness my hand and seal the Tenth day of July, 
1912 

E. M. Harry, 
Justice of the Peace. 
415 Swede St., Norristown, Pa. 
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Where suit is brought upon an instrument in writing 
instead of a book account, the following form is used: 

Commonwealth of New York, 
County o( Queens, ss: 

On the First day of July, A .D. 1912, before me, a 
Notary public in and for the Commonwealth of New 
York, personally appeared James Smith, who being duly 
affirmed, according to law, doth depose and say that the 
annexed promissory note, or instrument of writing, is 
a correct copy of the original promissory note, or in- 
strument of writing, bearing date of First day of Feb- 
ruary, A. D. 191 2, payable sixty days after date thereof; 
that the same was signed by Charles Jones, maker or 
drawer; contains an unconditional promise to pay a cer- 
tain sum of Fifty Dollars to the order of James Smith; 
that he is the holder thereof for value; that there is now 
due and owing thereon the sum of Fifty Doflars, with in- 
terest from April ist, 1912; that no part of said sum has 
ever been paid or in any manner settled, and that there 
are no deductions or offsets of any kind, except such as 
are therein specified and credited. 

Affirmed to before me the ) 
day and year aforesaid. J James Smith. 

Charles Clark, 

Notary Public, 
Commission expires January ist, 191 3. 

James Smith 

V. 

Charles Jones. 
Attest: 

I do hereby certify that the foregoing affidavit, to- 
gether with the copy of the instrument of writing, are true 
and correct copies of the originals on file in my office. 
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Witness my hand and seal the Tenth day of July, 
1912. 

E. M. HARRY, 
Justice of the Peace, 415 Swede St., 

Norristown, Pa. 

Sheriff Accepting Fees under Act of 1868, Not Per- 
mitted to Recover Additional Fees under Act of 1901 

H. W. Cogan was sheriff of Bedford county, in the 
years 1904, 1905, 1906, and made out his bills to the 
county commissioners under the Act of April 2, 1868, P. 
L. 3, for services in removing patients to the hospital and 
prisoners to penal institutions, and executing writs of 
habeas corpus. 

On July 27, 1906, the Supreme Court, in Lambert 
V. Cambria County, 216 Pa., 25, held that the Act of July 
II, 1901, P. L. 663, repealed the Act of April 2nd, 1868, 
p. L. 3. 

Plaintiff then saw that if he had made out his bills 
under the latter Act he would have been entitled to 
$726.02 more than under the old Act, and thereupon 
brought suit against the County to recover this difference. 
The Court directed a verdict in favor of defendant county, 
which, upon appeal to the Superior Court, was affirmed 
March ist, 1912. — Cogan v. Bradford County, 49 Pa. 
Sup. Ct., 262. 
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